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The history of a nation’s movements, material or moral, in a 
given period, would be incomplete without some account of the 
development of its laws. The legislation of a people, made with 
deliberation and duly enforced, is after all the best index of its 
advancement retrogression. 

Having been requested to prepare for the Columbian Exposi- 
tion, some account of the progress in jurisprudence made by the 
United States, I had undertaken to do so, when the admirable 
address of Professor Baldwin of Yale, delivered in July last 
before. the Bar Association of Ohio, fell into my hands, and I 
found there the work already in great part done. Little 
remains for me but to group together the principal facts which 
Professor Baldwin has given in greater detail, and to add 
some observations on what I must consider certain steps of 
retrogression. 

All the world knows that for more than a century that part of 
the newly discovered hemisphere which is now occupied by the 
United States remained a wilderness over which roamed only 
savage tribes. That there had been prehistoric races, the mounds 
of the west and other vestiges bear witness, but the early part 
of the seventeenth century saw the beginning of settlements by 


1 A paper prepared by request for the Columbian Exposition in Chicago, by 
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Europeans. The first comers were English, French and Span- 
iards, They brought with them, of course, the laws of their 
respective countries. The predominant element in population 
and in law was English, and so continued up to the last half of 
the eighteenth century. From that time an American element 
began to develop itself. Of what preceded that development it 
is unnecessary to speak here. 

We began with asserting the sovereignty of the people. This 
was done by the Declaration of Independence in 1776. What 
is meant by sovereignty! The right to make and unmake forms 
of government. Not the power to enact statutes, for that is 
usually delegated to legislative assemblies. The formula for 
enactments in New York expresses the general principle: ** The 
people of the State of New York represented in Senate and 
assembly do enact as follows.’’ Sovereignty in a political 
society is the supreme power, a power from which there is no 
appeal. In our country this supreme power is divided between 
the Union and the States, but so much of it as has been given to 
the former was given by the latter. The result is, that Con- 
gress is not sovereign, nor is the president sovereign, nor is the 
judiciary sovereign; nor indeed are all three combined sover- 
eign. They may exercise their part of the sovereign power, but 
it is only by delegation that they exercise it at all. On the other 
hand, the reserved powers are all with the separate States, so 
that we have in fact a divided sovereignty, but none the less is it 
true, that sovereignty in this country resides with the people, 
partly in all the States united, and partly in the several States — 
pluribus unum.”’ 

What is meant by the people? At the time of the great 
Declaration, the people meant adult white men. After the civil 
war and for some years, the people meant adult men, white or 
black. What is meant now? In the State of Wyoming, by the 
people is meant adult men and women, white or black. In that 
mest advanced of all the States in this respect, a woman as well 
as a man votes for the representatives of the people. Why 
should she not? She counts in every enumeration of the census ; 
her name is on every tax roll; she is the nurser and instructor 
of youth; she forms more than man the habits, tastes and man- 
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ners of all the living; she is as deeply interested as man in good 
laws well administered; she suffers as much from bad adminis- 
tration and profits as much by a goodone. I repeat, why should 
she not vote as well as men? Certainly it is not because she is 
not as capable to rule. In modern times, three of the greatest 
rulers of the world have been women: Maria Theresa of Austria, 
Catherine of Russia, and Victoria of England. It does not 
become a man to say that any one of these great personages was 
not at least his equal in the capacity and art of governing. And 
in these States, who will pretend that it is just and decorous to 
give the right of voting to ignorant blacks, when it is refused to 
intelligent women? Political and social movements are some- 
times slow in their coming; but come they will, and it is the 
logical sequence of our frequent saying, that this is a govern- 
ment of the people, by the people and for the people, that every 
true man should allow to the wife of his bosom and the daughter 
of his house the same voice in the government of their country 
that is allowed to his brother and his son. For us, it is enough 
to say, that though in many States and nations the right of vot- 
ing for holders of the less important offices has been conceded to 
women, yet it has been reserved to an American State to be first 
in the long procession of ages to place upon the head of woman 
as of man the crown of a free and equal suffrage. 

Following this primal and fundamental principle of sover- 
eignty in the people, and consecrated by it, are certain rights 
pronounced inherent in every human being, to be lost only for 
crime: the right to life; the right to liberty; the right to 
worship God as conscience dictates; the right to choose one’s 
home wherever he can find it; the right to speak and write 
freely ; and the right to labor when, where, and for such reward 
as the laborer and his employer may agree to between them- 
selves. 

Under the influence of these great principles, our political 
system, State and national, has been built; a fabric purely 
American, without precedent in the past and ready for further 
development in the future. 

Dividing the law into two great branches, international and 
national, the United States may boast of having been the first 
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to establish expatriation as the right of every human being, 
whatever may have been the bonds of birth or inheritance which 
bound him to the soil. Next to the vassalage which condemned 
the man to serve on the estate upon which he was born, was the. 
vassalage which bound him to the country which gave him birth, 
This was one of the fetters from which, according to the inter- 
national law prevailing for many ages, no man could free him- 
self. Upon this monstrous theory, seamen of foreign birth 
were impressed from the decks of our merchantmen, until we 
became strong enough to break the fetters; and the doctrine of 
perpetual allegiance so long upheld in the old world is now 
hardly remembered in the new. 

The United States have also done more than any other nation 
toward making international arbitration a maxim of public policy 
and an article of public law. Within the present century there 
have been at least fifty-eight instances of arbitration between 
nations, in thirty-five of which the United States were parties. 
They have endeavored, also, though with no great result as yet, 
to bring about an agreement between the independent States of 
North and South America to submit all their differences to that 
manner of settlement. Good has already come from the peace- 
ful adjustments in which we have participated, and greater we 
devoutly hope will follow. The two strongest nations of the 
world are now contending at Paris, before seven gentlemen 
selected for the purpose, to settle by peaceful discussion and 
judgment a dispute which a century or perhaps half a century 
ago would have reddened the north Pacific with the blood of 
kindred nations, and threatened with fire and rapine cities and 
villages along the coasts of half the world. 

Passing on to national law, in its five great departments of 
organic law, the law of persons, the law of property, the law of 
obligations, and the law of procedure, we are to observe first of 
all that the United States placed their constitution beyond the 
reach of executive or legislative power. The president may act 
and the congress may act, but the judiciary may decide after 
all, whether the act is authorized by the constitution. Never 
before in any constitutional government was the organic law put 
under the guardianship of the judiciary. This is a feature 
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purely American, and of value incalculable for the protection of 
individual rights. 

In the category of these individual rights I conceive that the 
greatest achievement ever made in the cause of human progress 
is the total and final separation of the State from the Church. 
If we had nothing else to boast of, we could claim with justice 
that first among the nations we of this country made it an 
article of organic law that the relations between man and his 
maker were a private concern into which other men had no right 
to intrude. To measure the stride thus made for the emancipa- 
tion of the race, we have only to look back over the centuries 
that have gone before us, and recall the dreadful persecutions 
in the name of religion which have filled the world with horror. 
Think of Torquemada in Spain; the martyrs suffering at the 
stake or in prison in many another land; the exiles driven from 
France by the revocation of the edict of Nantes; the ‘ slaugh- 
tered saints, whose bones lay scattered on the Alpine mountains 
cold.’’ Amid all our shortcomings, it will remain forever to the 
glory of these States that they allow no man to step between 
his fellow-man and his maker. Clouds and darkness do indeed 
often seem to cover the land; but there is one rift in the clouds 
through which, to the mind’s eye at least, the daylight will 
shine as long as the world lasts. This nation may be torn into 
fragments, or other races may occupy the land in some era far 
away, but the fact will still remain that there was a nation of 
free men on this continent which first rent the shackles that 
priestly domination had been forging for centuries, and solemnly 
decreed that no man should dare intercept the radiance of the 
Almighty upon the human soul. 

Besides this great act of deliverance, we have emancipated 
woman from the domination of her husband; we have freed 
the honest debtor from the possibility of passing his life in 
prison; we have rendered it impossible for legislation to make 
that act a crime which was not a crime when it was committed ; 
we have forbidden the States to impair the obligation of a 
contract between man and man; we have proclaimed from sea to 
sea that all men are created equal in rights, and that among 
those rights are the rights to life, liberty and the pursuit of 
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happiness; we have imbedded in the fundamental law of the 
land as principles inviolable and eternal, that no man can be de- 
prived of these rights without due process of law, and that all 
are entitled to the equal protection of the laws. : 
After personal rights come the rights to property; and in 
respect of real property we find that the feudal system, with 
all its incidents, has nearly passed away. The colonists, in- 
deed, brought with them, in theory at least, that intricate and 
burdensome system, as it existed in England at the time of the 
emigration. But so early as 1829 a writer in the American 
Jurist was able to publish the following, in respect of the 
changes made up to that time in one or more of the States :— 


** Abolition of feudal tenure, including copyhold; (2) abolition of 
tithes; (3) making both the real and personal property of intestates 
descend to the same persons; (4) enabling parents to become heirs to 
their children; (5) abolition of primogeniture and preference of males 
in descent; (6) making all estates descend in the same course whether 
acquired by purchase or by descent from paternal or maternal relations ; 
(7) abolishing the preference of male stock in descent; (8) enabling 
half-blood relations to inherit; (9) making husband and wife heirs to 
each other in case of failure of blood relations ; (10) making seizin of 
land pass by the mere delivery of the deed; (11) the general registra- 
tion of deeds ; (12) making a fee-simple pass without the word ‘‘ heirs ”’ 
or any equivalent, where a less estate is not expressed ; (13) enabling 
tenants in tail to convey estates in feé-simple without a fine or recovery : 
(14) enabling married women to convey their estates and bar their 
dower without a fine; (15) change of joint tenancies into tenancies in 
common; (16) removing the disabilities of alienage with regard to 
real property ; (17) abolition of the doctrine of tacking in mortgages ; 
(18) placing land mortgages, as well as the debt for which it is security, 
at the disposal of the mortgagee’s executor ; (19) making all real estate 
liable to execution for debt, and having it sold on execution, like per- 
sonal property; (20) rendering real estate assets for payment of all 
debt without any preference ; (21) shortening the time of limitation. 

The object and effect of the changes that we have enumerated are 
to render the principles of law applicable to real property more simple 
and equitable; the rules of construction more conformable to common 
sense ; the modes of transferring it more cheap, direct and expeditious ; 
the title to it more clear and easily investigated, and in consequence its 
purchasers more secure. 
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Before this time, indeed, and in 1827, the revisers of the New 
York statutes had elaborated a code of real property which 
lacked but a few additions to make a complete code on that sub- 
ject. And since then many of the States have adopted a home- 
stead exemption law, the object of which is to make every 
homestead a citadel] against the claims of creditors. There is in 
this no injustice, so long as creditors deal upon this condition. 

In the two vast domains of personal property and of personal 
contracts, the laws of America and England have moved very 
much abreast of each other. It could hardly be otherwise, con- 
sidering the ties of trade and the frequency of intercourse 
between the two kindred nations. The reports of decisions in 
the courts of the two countries are interchanged year by year and 
almost day by day. Our contingent, according to the latest com- 
putation, amounts to 118 volumes a year. How many volumes 
come over the sea, I do not know. I can only guess at the 
accumulations from a publication now passing through the press 
entitled **The American and English Encyclopedia of Law,”’ 
which has already issued twenty volumes and promises five 
more, boasting (what a boast!) of having collected 700,000 
decisions. 

Approaching now the great department of procedure, the key 
of jurisprudence, or I should rather say the key of its temple, 
we find the United States first of all English-speaking nations 
rejecting the cumbersome and contradictory methods of the 
common law of England, which that country had been gathering 
together through immemorial ages. Time-worn and worm-eaten 
were those cracked, dusty parchments, on which was written the 
worst contrived plan of entering the courts and getting out of 
them that the wit of man could devise. In place of the old 
labyrinthine ways we have laid out a plain and easy road for all 
litigants with their burdens, and their witnesses. No suitor is 
turned away for defect of form, and no witness is rejected who 
has sense enough to think and voice enough to speak. 

We all know, or rather, I should say, all lawyers know, that 
by the English common law, made by the judges, a suitor was 
obliged to choose between two great divisions of the courts, one 
called legal and the other equitable. If he entered one when he 
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should have entered the other, he lost his suit. This was not all; 
the legal division was subdivided according to what were called 
forms of action, and he was required at his peril to choose one of 
these as his particular form for the occasion. A royal commission 
in England had reported that there was no authentic enumeration 
of these forms. This grotesque machinery has been swept 
away, wholly or in great part, in twenty-eight American States 
and Territories: New York, Missouri, Wisconsin, California, 
Kentucky, Ohio, Iowa, Kansas, Nevada, North Dakota, South 
Dakota, Oregon, Idaho, Montana, Minnesota, Nebraska, Arizona, 
Arkansas, North Carolina, South Carolina, Wyoming, Washing- 
ton, Connecticut, Indiana, Colorado, Georgia, Utah and Maine. 

The example was contagious, even so far as across the sea, and 
in 1873 the parliament of England took up the subject, and fol- 
lowing American example adopted the judicature act, by which 
the forms of action were abolished and law and equity fused 
together. This act extended to Ireland, and has been followed 
in the English colonies of Victoria, Queensland, South Australia, 
Western Australia, Tasmania, New Zealand, Jamaica, St. Vin- 
cent, the Leeward Islands, British Honduras, Cambia, Grenada, 
Nova Scotia, Newfoundland, Ontario and British Columbia. 

It was not civil procedure alone that was taken up in America; 
criminal procedure, that is, procedure in the criminal courts, was 
meliorated and coditied. Long before this, however, and from 
the very beginning of American |courts, the denial of counsel 
to persons accused of crime had been repudiated as a gross 
inhumanity. 

I must not pass from this subject of advancing jurisprudence 
without a few words upon the form of expression which it seems 
tending to assume, and that is codification. This tendency is 
remarkable, and in that respect we have also outstripped all 
other English speaking communities. 

Besides the acts of civil procedure that I have mentioned, and 
which I count as codes —though a few of them, like the Practice 
Act of Maine, are couched in not more than a dozen comprehen- 
sive and fundamental sections, to be engrafted upon the general 
practice of the State — besides these acts, I repeat, there are 
already to be found in American jurisprudence eighteen codes of 
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criminal procedure, five penal codes, and five general civil codes. 
Taken altogether, here is an array of fifty-six codes which the 
United States are able to present to the world as the fruit of the 
first century of independence, or rather of the present half of it. 

It is not my purpose here to enter upon an argument in favor 
of codification. I will not debate the question whether judges 
should be makers as well as interpreters of the laws. The con- 
troversy has been carried on with much warmth in New York 
and some other States. It lies now, as it has ever lain, between 
the written and unwritten law — between the statute book and 
the chaos of myriad precedents. Upon the whole subject I con- 
tent myself with copying two passages from Professor Baldwin’s 
address, two resolutions, one of the American Bar Association, 
and the other of the New York State Bar Association, and then 
giving a tradition of the old New York Bar:— 


We have given, I cannot but think, an undue prominence to judi- 
cial precedents as a natural source or annunciation of the law. The 
multiplication of distinct sovereignties in the same land each fully 
officered, and each publishing in official form the opinions of its 
courts of last resort, bewilders the American lawyer in his search for 
authority. The guiding principles of our law are few and plain. Their 
application to the matter we may have in hand it is the business of our 
profession to make, and if we spent more time in doing it ourselves, 
and less in endeavoring to find how other men had done it in other 
cases, we should, I believe, be better prepared to inform the court and 
serve our client. 

* * * * * * * * * 

The drift of American jurisprudence is towards the expression of 
the law in an orderly and official form; in other words, towards codi- 
fication. It has approached the question from the practical side, and 
in a practical way. The early colonies soon put their scanty statutes 
into print, arranged in some convenient way for ready reference, the 
various heads often following each‘other in alphabetical order, as in our 
digests of reports. New York led the way towards a more systematic 
and comprehensive treatment of the subject, by her Revised Statutes 
of 1827, a revision which, though in many points revolutionary, was so 
well considered and well done that it has held the ground for over half 
a century, while in most of our States revision succeeds revision every 
ten or fifteen years. But there is nothing distinctively American in 
codification. It is simply un-English. It is the natural aim and end 
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of every system of jurisprudence — of jurisprudence itself, apart from 
any particular system of it. Jurisprudence is the science of law, and 
the orderly statement of its rules can be called by no better name than 
code. 


At its annual meeting in 1886, the American Bar Association, 
after full discussion, adopted a resolution that ‘* the law itself 
should be reduced, so far as its substantial principles are settled, 
to the form of a statute ;’’ and in 1892 the New York State Bar 
Association by resolution expressed its regret that no action had 
been taken in the last preceding legislature toward the enact- 
ment of the civil code and code of evidence so long pending, 
A great lawyer, but subsequently discredited statesman, in the 
beginning of our century, when asked for a definition of the law, 
was wont to reply, according to the tradition, ‘* That which is 
speciously proposed and plausibly maintained, that is the law.” 
Was he not right? 

The foregoing is a sketch, and but a sketch, of what I call 
our advancement in jurisprudence. I have avoided questions of 
morals, or tastes or manners, and have refrained from inquiring, 
how far, if at all, our acts have strayed from our professions. I 
am discussing only the laws of the land as they appear in our 
books. I have shown the bright figures of the shield. We are 
all proud of them, and as I think, justly proud. I wish there 
were no shadows there. But shadows there are nevertheless, 
from which we ought not to turn our eyes aside, since they may 
prove to be the cloudy precursors of storms. I refer to the 
popular election of judges; allowing them short terms of office, 
and the increasing habit of spasmodic and excessive legislation. 

The Federal judges are all appointed by the president, with 
the consent of the senate, and hold their offices during good 
behavior. The judges of the several States are appointed or 
elected, and hold office as the constitutions of the States sever- 
ally provide. These constitutions have been so often changed, 
that I am not sure that I can write them all down correctly , but 
so far as I have the means at present of knowing, their arrange- 
ments are as follows: In 8 of the 42 States the judges of the 
highest courts are appointed by the governors, with the con- 
sent of the senate or a legislature or a council; in 7 they are 
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elected by the legislature; in 27 they are elected by the people. 
In 8 of the States, New Hampshire, Massachusetts, Connecticut, 
Delaware, North Carolina, South Carolina, Florida and Alabama, 
the judges of the highest courts hold their offices during good 
behavior; in 6, New York, Pennsylvania, Maryland, Louisiana, 
Tennessee and West Virginia, they hold for terms between 10 
and 15 years; in 2, Illinois and Colorado, for 9 years; in 5, 
Virginia, Kentucky, Michigan, Arkansas and Wyoming, for 8 
years; in Minnesota for 7 years; in Ohio for 5 years; in 
Georgia for 3 years; in all the rest for 6 years, except that 
Vermont elects her judges annually by the legislature, and 
Rhode Island elects hers by the legislature to hold during its 
pleasure. Now, after reading this catalogue, let us call to mind, 
that according to the dogma of the common law, and the rule of 
stare decisis, every one of these judges, so appointed or so 
elected, for terms long or short, makes law in some degree, great 
or small, for the whole English race, which lives upon reports, 
near or afar, excepting those autonomous States which have had 
the courage and the wisdom to condense their laws into codes. 

In framing the judicial department of some of our States, amd 
particularly the new ones, we have forgotten the lessons and 
departed from the practice of the statesmen who contrived our 
system.of Federal government. This system was but the evolu- 
tion of movements that had been struggling and swelling for 
ages in the mother country between the sovereign and the 
people. Our fathers of the revolutionary period considered 
profoundly the formation of a judiciary and the best means of 
securing fit occupants, and of placing them above the reach of 
temptation. They understood well that the functions of the 
judicial department were different from those of the legislative 
or the executive. These two represent the people and are 
chosen to execute their will; the judges are but interpreters of 
the law. They have nothing to do with the will of the people, 
except as that will is expressed in the laws of the land. 

The problem is simply this, how to get the best judges, and 
make them safe against temptation. We have but three means 
of selection — a convention of the people, the legislature, or the 
chief executive. A popular convention has rarely the knowledge 
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and frequently not the disposition to choose the fittest lawyer 
for their judge. Generally the members of these conventions 
do not know and cannot know whom that fittest person is, or if 
they know they are apt to be swayed by personal or party 
motives. If an architect or an astronomer were to be made a 
public officer, who but a lunatic would think of making him 
elective by popular vote? We, in New York, have had some 
experience of a mistake in that respect. By the constitution of 
1846, the canals and prisons of the State were put into the charge 
of two sets of officers elected by the people. This was an object 
lesson easy to understand, and the power of appointment was 
taken from the general body of the people and devolved upon 
the governor. 

A choice by the legislature is subject to many of the objections 
which can be offered to a selection by popular convention, and it 
is subject to the further objection that it devolves upon the leg- 
islature functions which do not properly belong to it. The closer 
a legislative body is confined to the making of laws, and the less 
scope is allowed to other measures, the better for the laws them- 
selves, 

On the other hand, a president or a governor is usually a per- 
son of some distinction who has already shown ability and dis- 
cernment. He may indeed abuse his trust, and choose the 
unworthy or unqualified to offige, but the chances are greater 
that he will make a wise choice than that such a choice will be 
made by a casual assembly of the wise and the unwise, brought 
together for a day, and animated more by considerations of party 
than of country. We have seen in our late president the choice 
of the highest judges made with wise discernment. 

It is by no means true that popular election is regarded with 
such favor as to be resorted to whenever an opportunity occurs 
for filling the various agencies most important in the conduct of 
life. The abstentions from the polls, so frequent and so increas- 
ing of late, are proofs that the people do not, except on occasions 
of great excitement, take to voting as if moved by instinct. In 
1884 one city of Massachusetts, out of 8,699 voters found only 
6,108 at the polls. On subjects not political nobody thinks of 
calling for a popular vote; the subject of religion, for instance. 
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While the citizen is, as we have seen, left free as possible in his 
beliefs and religious services, the offices are filled by church- 
men. In the Romish Church the hierarchy is self-elective, from 
pontiff to priest; all receive their calling from above, and the 
laity has as little to do with the dignities, the emoluments and the 
services, as if there were no such things. To a greater or less 
degree the other communions replenish the priesthood in a sim- 
ilar way; some allowing all communicants to participate, and 
some the pewholders, and some the believers. Then turn to the 
secular employments of life; run the eye over the banks, the 
railways, the steamers, the manufacturing corporations, and 
other associations, great and small, by the work of which we 
build our houses, furnish them to our several tastes, and satisfy 
our wants, night and day. I do not here speak of those private 
individuals who supply most of our wants, but of the enterprises, 
half public and half private, which are expressly authorized and 
controlled by the State, but not manned by it. I mention these 
instances to show that popular election is not the general rule in 
human society. Citizens do not necessarily hunger and thirst 
for the privilege of voting. What they want is the ultimate 
sovereignty and a ready means of exercising it in case of need. 
This ultimate sovereign power in this republic rests, we know, in 
the body of the people. That does not signify that individuality 
should be crushed out, or that all offices, or even the most of 
them, should be filled by popular election. And so the only 
true question in respect of filling the judicial department is 
whether a popular assembly is the best device to insure the 
choice of the best judges; and I insist that it is not. They who 
have read aright the history of subservient English judges before 
they were made independent — they who remember the chancel- 
lor of Mississippi, who lost his office because he decided against 
repudiation, and the Supreme Court judge of Michigan, who was 
voted down because he did his duty — they who thus read and 
remember can best appreciate the value of a judiciary which has 
nothing to hope or fear but from the conscience of its own 
members. 

Whilst I was writing these last words of my paper, the chief 
justice of the United States, with two other judges, was deliver- 


XUM 


654 27 AMERICAN LAW REVIEW. 


ing a masterly judgment in a case involving the question of 
opening the Exposition at Chicago on Sunday. This judgment 
is certain to wound the susceptibilities of a large number of 
religious teachers and their disciples. If the chief justice were 
to be a candidate for renomination by a popular convention, is 
it likely that he would receive it? And yet his judgment rests 
upon the foundation stones of this nation. 

In respect of the terms of office, what can be said in favor of 
short ones? None that I can discern, except that office-seekers 
may havea better chance of coming in fora seat upon the bench, 
however transitory, and a salary, however small. How can a 
judge feel that independence which is his right and the right as 
well of all within his jurisdiction, unless he can say, if need be, 
to a disappointed suitor or a displeased and surging crowd, “I 
judge according to my conscience; do your worst?’’ It is 
sometimes suggested that the people like to see a judge serve a 
sort of probation before intrusting him with enduring office, 
But a judge on probation would be a queer spectacle. We 
know, indeed, that the wisest are sometimes disappointed in 
their estimate of men when placed in untried positions. Even 
an emperor was pronounced ** Capax imperii, nisi imperasset ;”’ 
but such mstances are exceptional. Men do not change their 
character by putting on the ermine. 

It is my conviction, and I wish that every other citizen had 
the same conviction, that a learned, efficient and independent 
judiciary cannot be obtained through popular suffrage and short 
terms of office. Experience is our great teacher. We have two 
systems side by side, the Federal and the State; the former 
placing on the bench judges appointed by the executive, endowed 
with office during good behavior, and with salaries that cannot 
be lessened; the latter lifting to the seats of justice, judges 
nominated and chosen for the most part by popular vote, hold- 
ing for short terms and too often provided with salaries meager 
at best and changeable at the will of the legislature. Which of 
the two systems do those who are forced into the courts most 
prefer? Into which do suitors most seek entrance, and how 
often do those who are sued desire to have their cases transferred 
thereto? 
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As to excess in legislation: we all know it, we all feel it, and 
look upon it with dismay. One supposed remedy has been 
adopted in many of the States, requiring its legislature to meet 
once in two years. That, I fear, will prove a broken reed. 
There is no true remedy but in restraining the scope of legisla- 
tive power, supplemented by self-restraining legislators. Look 
at the piles of statutes which issue yearly from the halls of our 
assemblies ; often dozens or more on the same general subject. 
In a manual or red-book, printed last year in New York, a short 
biography was given of many of the members, and it was fre- 
quently mentioned as matter of commendation that the member 
had introduced such and such a bill. Greater would have been 
the reason for commendation if it had been recorded in his favor 
that he had prevented the enactment of such and such a bill. 

A Federal congress and forty-two State assemblies, filled with 
members mostly new to legislation, but all seeking to distinguish 
themselves by some change in the laws, present a spectacle 
appalling to the citizen. Whoever shall devise and bring to 
pass an adequate measure of relief will be a benefactor of his 


country. 


Junx 21, 1893. 
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THE DISTRIBUTION OF PROPERTY.' 


The history of civilized society is largely a story of strife 
between those who have and those who have not — between 
those who are ambitious to acquire more and those who are 
compelled by adverse circumstances to put up with less than they 
consider their proper share. In the most primitive stage of 
society it is the master who owns absolutely the labor of the 
slave; or the noble who commands the allegiance of the serf, 
and ties him to the estate upon which he was born. As civiliza- 
tion advances, it is the patrician who lords it over the plebeian 
and oppresses him by unjust laws; and in later and modern 
times, it is the man who furnishes the capital and the employe 
who makes it available, both having, nominally at least, an equal 
voice in the enactment of laws for their mutual benefit and pro- 
tection. In all these relations, however, there is a tension, which, 
so far from diminishing as the position of the laboring man be- 
comes more comfortable, apparently increases from generation 
to generation. 

The right of private property, which marks the first step in 
the emergence of the civilized.man from the condition of the 
utter savage, has been the cause of so much of envy, hatred, 
malice, and all uncharitableness that the whole system is de- 
nounced by a certain school of theorists as not only an error, 
but a fraud; in short, that property is robbery; that the State 
is or ought to be the sole proprietor, and the individual only the 
recipient of its bounty. 

By another school it is insisted that, as nearly everything we 
consume or enjoy is the product of labor, the laborer is entitled 
to the product. The logical consequence is that the capitalist 
has few if any rights which the laborer is bound to respect. 


1 Being the annual address deliv- by Mr. Justice Henry B. Brown, of 
ered before the American Bar Associa- the Supreme Court of the United 
tion at Milwaukee, August 31, 1893, States. 
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Exactly what his rights are upon this theory no one has as yet 
had the hardihood to proclaim. 

These conflicts between capital and labor are not of recent 
date. Indeed, they have occurred from a time whence the oldest 
historical records run not to the contrary. One of the earliest 
recorded annals of the race is that of the exodus of the Israelites 
from Egypt, which seems to have been a national protest against 
the oppression of capital, and to have possessed the substantial 
characteristics of a modern strike. How far this revolt was due 
to the order of Pharaoh that the Israelites should provide their 
own straw to make bricks, and how far to the hereditary aversion 
of the Jewish race to manual labor, we shall never know, at least 
until we hear the Egyptian side of the story. It is true they 
despoiled the Egyptains—a feature not wholly unknown in 
modern strikes; but there is no evidence that the Israelites ever 
claimed a proprietorship in the cities they had built for them, or 
used any violence to prevent others working for them at the 
same rate of wages. The boycott had not then been invented. 
The Egyptians are said to have been reluctant to let the strikers 
go and to have pursued them across the Red Sea; but the pur- 
suit was fruitless, though attended by somewhat unpleasant 
consequences to the pursuers. 

A later manifestation of the same spirit was shown by the 
Roman commons who, in the early days of the republic, driven 
to despair by the oppression of the patrician class, withdrew in 
a body to the Sacred Hill, whence they dicated their own terms, 
and obtained the appointment of tribunes of the people for their 
protection from the cruelty of the burghers. The latter, who 
were as reluctant to part with the commons as the Egyptians had 
been with the Israelites, were quickly brought to concede every- 
thing they demanded. The Romans were pre-eminently an 
industrious people. Trade unions or guilds existed from the 
time of the kings, and often came into collision with the patri- 
cians, who found the plebeians indispensable, but at the same 
time despised them. 

The history of the Middle Ages is replete with accounts of 
conflicts with feudal lords, who descended from their castles, 
waylaid the traveler, plundered him of his property, seized 
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his person, and, unless ransomed, sold him as a slave. The 
merchant dared not risk his person and property in foreign 
parts. If shipwrecked, it was the universal practice to confis- 
cate his goods as the property of the lord on whose land they 
were thrown. Indeed, for some hundreds of years the seas were 
so infested by pirates, commerce was subjected to such exactions, 
and the crews of shipwrecked vessels were treated with such 
inhumanity that intercourse between nations practically ceased, 
commerce was abandoned and the laws regulating it were for- 
gotten and lost. In great industrial centers like the Nether- 
lands the manufacturing guilds were in a state of almost constant 
warfare with the nobles, who lost no opportunity of robbing 
them of their earnings. In 1329 a strike of brass workers 
is said to have taken place in Breslau, Silesia, which con- 
tinued for a year. In 1385, fifty-six years later, a strike of 
blacksmiths was started in Dantzic, which ended only when 
the local authorities issued an edict to the effect that any work- 
man refusing to obey the lawful orders of his employer as to 
continuing work should be summarily deprived of his ears, 
England had scarcely begun to be a great manufacturing nation 
when the battle between capital and labor was opened, and 
strikes became of frequent occurrence. Parliament at first took 
the side of the capitalists, and it is said by a writer in the Quar- 
terly Review that as many as thirty statutes were enacted 
against trades unions or combinations. ‘* These acts continued 
in existence as late as the year 1824, when they were all 
repealed. Legislation was abandoned, because its total failure 
had been conclusively proved. It was found that combinations 
were not prevented by repression, but, on the contrary, they 
multiplied in all directions, though in secrecy, and were an 
increasing source of crime and outrage of the most detestable 


’ character. Vitriol-throwing, arson and assassination were prac- 


ticed upon such masters and workmen as made themselves 
obnoxious to the trades unions; the operations of trade and 
capital were seriously interfered with, and it was felt that not 
only was it impossible to stop combination, but, by confounding 
right and wrong, and treating unionists as felons, men were led 
to regard things really vicious with less aversion than formerly.” 
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After the repeal of these statutes, and particularly during the 
reign of the present sovereign, parliamentary legislation has 
gravitated toward the laboring man, and combinations of labor- 
ers, Which were formerly indictable as conspiracies, are now 
recognized by law. The workmen are left free to enter into 
legal combinations for the purpose of fixing the rate of wages or 
regulating the hours of labor, determining the quantity of work 
to be done, and inducing others to quit and return to their work, 
provided no violence is used. In England, in 1833, the working- 
men demanded that their employers should abandon the practice 
of erecting buildings on the system of sub-contracts. The mas- 
ters complied, but the cession only led to other demands from the 
workingmen, who proceeded to issue a series of regulations to 
abide by certain rules respecting the equalization of wages, the 
machinery they were to employ, the number of apprentices they 
were to take. The masters again complied, but the workingmen 
proceeded to even more dictatorial measures, such as levying 
fines upon their employers when they had violated any of their 
regulations, ordering their masters to appear before them at 
their meetings, and commanding them to dismiss and take back 
such and such men and to obey such and such rules. Non-com- 
pliance with these tyrannical decrees was in several instances fol- 
lowed by an immediate strike of all the hands inthe shop. The 
employers at length formed themselves into an association for 
mutual defense and determined to employ no workman unless he 
signed a declaration that he did not belong to a trade union. A 
general strike was the consequence, which lasted six months, 
and of course resulted in the defeat of the workingmen. 

Nor was this country behind the others in that particular. 
No sooner were manufactures introduced upon a considerable 
scale than employers and their workmen began to come into 
collision. Mr. McMasters in his fascinating ‘‘ History of the 
people of the United States,’’ says that as early as 1795 the 
journeyman tailors of Baltimore struck for higher wages, and 
in 1805 a series of strikes was inaugurated and some of the 
strikers were brought to trial charged with conspiracy to raise 
their wages. The strikers in this instance were shoemakers, and 
were convicted, and soon afterwards opened a warehouse of their 
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own, and appealed to the public to save them and their families 
from abject poverty. From this time strikes became common, 
and it is curious to notice that the methods which have become 
so familiar to this generation were resorted to ten to enforce 
compliance with their demands. Says Mr. McMasters, speak- 
ing of the journeyman tailors: ‘* Not only had they refused to 
work for the old wages, but they forced men who were willing to 
work to stop, and had threatened to tar and feather any lawyer 
who prosecuted them.’’ Speaking also of a strike of shoemakers 
in 1789, he says, ‘**‘ Every journeyman coming to the city must 
join the society, or a strike against the shop where he was em- 
ployed would follow. When he did join the society he ceased, so 
far as his trade was concerned, to be a freeman ; he could not agree 
with his employer as to the wages for which he would work; 
he could not remain in the shop if the master cordwainer 
employed an apprentice who was not a member of the society, 
or employed more than two apprentices who were members of 
the society. If a member broke any of the rules a demand was 
made on his employer for his discharge, and if not complied 
with, a strike was ordered against the shop.”’ All this has a 
familiar sound to the present generation. 

From this brief historical sketch it is apparent, first, that 
strikes, so far from being peculiar to modern industrial enter- 
prise, as seems to be generally supposed, are as old as civiliza- 
tion itself; second, that they prevail most extensively in the 
most enlightened and wealthy communities, and so far from being 
an indication of extreme poverty, are equally as frequent in times 
of general prosperity; third, that the wit of man has as yet 
devised no scheme whereby they may be prevented or even 
alleviated. 

Underlying all these conflicts between the different classes of 
society, whatever shape they take, is the desire of one class to 
better itself at the expense of the other; the desire of the rich 
to obtain the labor of the poor at the lowest possible terms; 
the desire of the poor to obtain the uttermost farthing from the 
rich. The cause and the result of it all is the unequal distri- 
bution of property. There is, however, nothing unnatural or 
undesirable in this. While in the Magna Charta of July 4th, 
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1776, we solemnly declared that all men are created equal, we 
are forced to recognize the fact that this is true only of men in 
their political capacity; that as no two persons out of the 
millions of the human race look exactly alike, no two have 
exactly the same endowments. One is strong, another weak ; 
one is wise, another foolish; one is cautious, another reckless ; 
one is industrious, another lazy; one is prudent, another im- 
provident; one generous, another parsimonious; and so on 
through the whole catalogue of personal qualities. Education 
may do something to equalize men, and to soften the asperities 
of character, but inherent defects can never be wholly reme- 
died, nor inherent virtues wholly suppressed. In the words of 
the maxim which so well expresses the popular idea, ‘* Blood 
will tell.”’ From these differences in our intellectual and 
physical constitutions the inevitable result is that, in the pur- 
suit of wealth, some are vastly more successful than others, and 
acquire an amount of riches which makes them an object of 
envy to those who have been less fortunate. 

While enthusiasts may picture to us an ideal state of society 
where neither riches nor poverty shall exist; wherein all shall 
be comfortably housed and clad, and what are called the use- 
less luxuries of life are unknown, such an Utopia is utterly in- 
consistent with human character as at present constituted; 
and it is at least doubtful whether upon the whole it would con- 
duce as much to the general happiness and contentment of the 
community as the inequality which excites the emulation and 
stimulates the energies, even if it also awakens the envy, of the 
less prosperous. Rich men are essential even to the well-being 
of the poor. It is they who build our railroads, open our 
mines, erect our costly buildings, found our great corporations, 
and in a thousand ways develop the resources of our country 
and afford employment to a countless army of workingmen. 
One has but to consider for a moment the immediate conse- 
quences of the abolition of large private fortunes to appreciate 
the danger which lurks in any radical disturbance of the present 
social system. Think of the tens of thousands who are engaged 
in the manufacture of luxuries, in the erection of expensive 
houses, in the manufacture of carriages, jewelry, plate-glass, 
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china and porcelain, silks — from the man who breeds the worms 
to the man who sells the finished silk over the counter — tapes- 
tries and rugs, high class furniture and bric-a-brac, in domestic 
service and in the creation of works of art, and we can under: 
stand the distress that would be produced by the sudden cessa- 
tion of these industries. When we reflect even upon the 
number engaged in the manufacture of wines, cigars, tobacco 
and alcohol in its various forms, we are ready to exclaim with 
Napoleon: ‘*If our virtues could only be made to pay as 
well as our vices the maintenance of large armies would be an 
easy matter.”’ 

We are told, however, by a certain school of political philoso- 
phers, which, for the want of a better name, we will call the 
Henry George school, that in the progress of modern social life 
the gulf between the rich and the poor is constantly growing 
wider — in other words, that the rich are growing richer, while 
the poor are becoming poorer. If this were true, it would 
doubtless afford just cause for alarm; but while it sounds well 
as an aphorism, unfortunately, or rather fortunately, it is wholly 
untrue. While, in this country at least, private fortunes are 
larger than they have ever been before, the condition of the 
laboring class has improved in an equal ratio. To say nothing 
of the emancipation of some four millions of slaves — of itself 
an immense gain to the laboring ¢lass involved — there was never 
a time when the working classes were so well paid, or when their 
wages could buy for them so many of the comforts of life as 
now. Even so firm a friend of the working man as Walter 
Besant, in his ** Fifty Years Ago,’’ frankly admits that, com- 
paring his condition with what it was the year Queen Victoria 
was crowned, there has been a vast improvement. Not only are 
his wages higher, but his hours of labor are shorter. He 1s 
better housed, better clad, better fed, better taught, reads better 
and cheaper papers, sends his children to better schools, and enjoys 
more opportunities for recreation and for seeing the world than 
ever before. He not only practically dictates his own hours of 
labor, but in large manufacturing centers he is provided with 
model lodging houses for his family, with libraries, parks, clubs, 
and lectures for his entertainment and instruction, with cheap 
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excursion trains for his amusement on Sundays and holidays; 
and not only absolutely but relatively to the rich is vastly better 
off than he was fifty years ago. Indeed, it is not too much to 
say that the American working man who does not own his own 
home must charge it to his own idleness and improvidence, or to 
other circumstances usually within his own control. 

It is true, as already stated, that large fortunes are larger and 
more numerous than ever before; but the cause of this is not far 
to seek. That process of centralization which has been steadily 
going on since the introduction of railways and telegraphs, and 
which has been. such an important factor in the political world, 
consolidating small States into great ones, combining the petty 
principalities of Germany into a powerful empire, unifying the 
discordant States of Italy into a single kingdom, and cementing 
together the United States of America into a compact federation, 
has also exercised a most powerful influence upon social life. 
Indeed, it was impossible that a system of communication which 
reduced the days of the lumbering stage coach to the hours of 
the palace car, and which enables the New York merchant to 
correspond with his agent in Constantinople in less time than it 
took him a hundred years ago to reach a customer in Philadelphia, 
should not affect the business relations of the entire world. 
This effect may be epitomized in the single word combination. 
Not only have laws against workingmen been repealed, but capi- 
talists, taking their cue from the workingman, have themselves 
combined in defiance of the laws to control and regulate produc- 
tion. It is not the laboring men, however, who have suffered 
from this, but the small manufacturers and dealers who are 
ground between the upper millstone of the great corporation 
and the nether millstone of the exacting laborer. This result, I 
think, is to be regretted, since it is better for the country that 
there should be a hundred small producers of a single article 
than one great one —in other words, that the profits accruing 
from the manufacture of a given product should be distributed 
among a hundred different people rather than be monopolized by 
one. There is this to be said, however, as a strong mitigating 
circumstance in favor of large manufacturing corporations, that 
their stock, and incidentally thereto their profits, are usually 
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widely distributed among stockholders, so that each stockholder 
is in effect a small producer, receiving the profits upon his pro- 
duction through the agency of the corporation. The evil effects 
of these corporations are seen rather in their ability to crush out 
competition, and thereby control the price of the thing produced, 

It is evident that combinations between the producers of cer- 
tain articles which were out of the question fifty years ago, by 
reason of the difficulty and tediousness of communication and 
the different prices obtained throughout different parts of the 
country, have become perfectly practicable since the introduction 
of railroads and telegraphs. Producers are thereby enabled to 
keep up constant and instant correspondence with each other, to 
feel the pulse of the market, to pool their products and to increase 
or diminish their output as the exigencies of the trade require. 

In this connection, however, it will not escape our notice that 
certain of the causes which have been effective in the amassing 
of large fortunes are already ceasing to operate, and as the 
country becomes more perfectly developed and more thickly 
inhabited, will cease to be important factors. In the settlement 
of new countries mines are discovered, which, skillfully and un- 
scrupulously handled, are veritable mines of wealth to their 
promoters. New inventions are made which return fabulous in- 
comes to the patentees; new manufactures are to be started; 
railways to be built; commerce by’ sea to be promoted; and 
enterprises to be inaugurated in’ a hundred different directions 
which return large profits to those who, to use a slang phrase, 
‘*are in the ring.”’ The time is coming, however, when the 
country will have all the railways required; when the production 
of manufactures will exceed the demand, and the wages received 
so near the price of the article produced as to leave little or no 
profit to the manufacturer. This tendency has been already 
seen in the older countries, where the competition of American 
and other foreign food products has made serious havoc with the 
farmers and land owners, and will ultimately result in the break- 
ing up of the great estates which have represented the largest 
fortunes of European countries. 

Let us assume, however, that we may be mistaken in this; 
that the process of centralization which has been going on so 
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steadily for the past fifty years may continue. Let us consider 
the possibility that the man who forty years ago was president 
of u small railroad of a hundred miles and is to-day the absolute 
master of a system ten thousand miles in length, stretching 
half across the continent, may in another fifty years control the 
entire traffic of half of the United States. Let us admit the 
possibility that a corporation which to-day controls the entire 
output of one of the prime necessaries of life may in fifty years 
from now be but one of a hundred other corporations, each con- 
trolling the entire product of a certain other article. Let us 
consider that there is nothing to prevent the man who, fifty 
years ago, was worth twenty millions of dollars, and was thought 
incredibly rich, and who, to-day, is the possessor of three hun- 
dred millions, being able in fifty years from now to wield the 
mighty influence which the possession of three thousand mill- 
ions would putinto his hands. If legislatures and other munici- 
pal bodies are not now always proof against the corrupting 
influence of large fortunes, what would they be if these fortunes 
were multiplied tenfold! What would become of our legisla- 
tures, our courts, and even the boasted immunities of our con- 
stitution? Laws, be they never so clear, may be evaded, 
ignored or defied. Even the constitution itself may be obeyed 
in the letter and disobeyed in the spirit. Indeed, unless rumor 
does great injustice, one of its most important provisions guar- 
anteeing to each State a republican form of government does 
not prevent in one of our largest States something very nearly 
approaching an autocracy. The tendency of large fortunes is to 
become larger, and in able and unscrupulous hands there is 
nothing but the life of the holder that stands between him and 
an indefinite increase. Fortunately for society, the ability and 
the disposition to accumulate do not ordinanily pass to the 
heirs, and the wealth gathered together by the frugality of the 
father is usually dissipated by the improvidence of the son or 
grandson. 

These gross inequalities in the distribution of property have 
become a favorite topic of discussion with modern sociologists ; 
and schemes without number are suggested to remedy the evils 
real or fancied which arise from them. None of these devices, 
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however, have sufficiently commended themselves to the good 
sense of the community to be embodied in legislation; and 
it is extremely doubtful whether legislation can do anything 
more than cut off some of the vicious growths which the good 
nature and apathy of the public have permitted to incumber 
the legitimate avenues of trade. It is clear that the fundamen- 
tal law of supply and demand cannot be set aside by legislation, 
It is impossible to deny to the laboring man the right to deter- 
mine the number of hours he shall work, and the wages he is 
willing to accept. But no possible legislation can compel the 
employer to pay more than he is willing to pay, or to carry on 
his business at a loss. The success of every strike would only 
result in the transfer of manufactures to other localities where 
the work would be carried on under more favorable circum- 
stances. This is what has actually happened in more than one 
instance. The writer in the Quarterly Review, to whom 
reference has already been made, says, speaking of trade 
unions fifty years ago, that in Ireland, where the laboring 
men with true Celtic vehemence threw themselves heart and 
soul into the unions, strikes were so numerous that industries 
were ruined, flannels, silks and laces almost ceased to be manu- 
factured, and the Irish workman who was willing to work was 
obliged to emigrate to England and Scotland to find employ- 
ment. Dublin, formerly the seat of extensive and prosperous 
manufactures and trades, was driven from the market. The 
shipwrights and sawyers carried every point with their masters, 
and in the course of a few years there was not a single master 
shipwright in Dublin. If vessels frequenting the port required 
repairs, they were merely cobbled up to insure their safety 
across the channel to Belfast or Liverpool. Another manufac- 
turer, anxious to execute some metal work in Dublin in order 
that Irish industries might have the benefit, found to his dis- 
may that he could not compete with England, not by reason of 
any local disadvantage, but solely on account of the regulations 
enforced by his own workmen. In an investigation made by 
a committee in 1830, it was shown that the combination of 
weavers was such as to result in the total extinguishment of 
the blanket trade at Kilkarney. Daniel O’Connell himself 
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admitted that the trade unions had wrought more ruin to 
Ireland than even absentecism and Saxon maladministration. 

The truth is, that five dollars out of every six we spend is 
spent in labor of some form. Take, for instance, a house, 
which is built chiefly of brick, stone, iron, glass and wood. 
Brick, in the form of clay as it lies in its bed, is absolutely 
worthless, while iron ore, stone in the quarry, sand and standing 
timber are of merely nominal value, as compared with the labor 
put upon them in the condition in which they are used for the 
purpose of construction. The price of labor thus becomes the 
price of everything which labor produces. If the manufactured 
product becomes too dear, people will simply cease to buy, and 
no possible legislation can compel them to buy if they do not 
choose to do so. Legislation is as powerless to permanently 
affect the law of supply and demand as it is to affect the law 
of gravitation. As a good many men in different spheres of 
activity are just now finding out, there are no laurels to be won 
in waging war upon the laws of nature. The State may itself 
become an employer of labor by the erection of great public 
works, and within reasonable limits this is doubtless proper. 
But, after all, it is but a temporary expedient. It is the 
people themselves who have to pay for this. What is put into 
one pocket is taken from the other. Peter is robbed to pay 
Paul. 

Let us consider for a moment a few of the schemes proposed 
for securing a more equal distribution of property. The most 
radical and at the same time the most futile of these schemes is 
what is known as socialism, by which we understand the total 
abolition of private property and the ownership of all property 
by the State —the individual retaining only the right to the 
enjoyment of his proportionate share. The entire community 
thus becomes in effect a great partnership, in which each partner 
is expected to contribute his proportion of labor, and to receive 
an equal share in its product. As a practical question, in this 
country at least, socialism may be disposed of in a few words. 
As it involves a practical confiscation of private property, it 
could only be established legally by an amendment to the con- 
stitution of the State, which would require the assent of a 
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majority of the voting population. It would probably also 
require an amendment to the constitution of the United States, 
which could only be adopted by the consent of three-fourths of 
the States. Either of these contingencies is so remote that it 
may be safely relegated to the region of impossibilities. It is 
equally improbable that socialism can ever be imposed by force, 
since the owners of property or their dependents are not only in 
the majority numerically, but by reason of such ownership, wield 
a moral and physical influence out of all proportion to their 
numbers. Socialism, therefore, while furnishing an interesting 
field for discussion, is not likely for another century at least to 
present itself as a scheme for practical consideration. 

But, even if it were possible to establish socialism as the basis 
of society, its results could not fail to be disastrous. In short, 
no greater calamity could overtake civilization. Conceding all 
the evils which are claimed to flow from the present unequal dis- 
tribution of property, the enormous fortunes of some and the 
abject poverty of others, the constant friction and sometimes 
open war between capital and labor, the frequency of strikes, 
the oppressive monopolies of great corporations, the arrogance 
of the rich and the envy of the poor, the fact still remains that 
no people who did not respect the right of private property have 
ever emerged from barbarism, that the disposition to acquire and 
the ability to own are the prime distinctions between the civilized 
man and the savage; that the desire to better one’s condition — 
in other words, to make money — is the great incentive to labor, 
in fact, lies at the basis of all social progress. Grant that it 
breeds a spirit of emulation, a desire to live in a better house 
than our neighbors, to eat better food, to wear finer clothes and 
to drive a handsomer equipage, this is not in itself objectionable. 
It only becomes so when it leads to the oppressive use of the 
power which great wealth wields. It stimulates a man to labor 
beyond what he actually needs and prevents one who has acquired 
a competence from relapsing into idleness. 

The radical difficulty with socialism is that it takes away the 
incentive to labor for anything beyond the actual necessities of 
life. The man who will work every hour in the day wherein 
labor is possible and lie awake nights inventing schemes, whereby 


THE DISTRIBUTION OF PROPERTY. 669 


his labor will be made more profitable, and a fortune accumu- 
lated for his family, would quickly sink to the general level, if 

he once became conscious that his utmost exertions would realize 

him nothing beyond his infinitesimal share as a member of the 

State. While men with whom the habit of work has become 

strong do sometimes continue to labor for reputation alone, it is 

the desire to earn money which lies at the bottom of the greatest 

efforts of genius. The man who writes books, paints pictures, 

moulds statues, builds houses, pleads causes, preaches sermons, 

or heals the sick, does it for the money there is in it, and if, in 

so doing, he acquires a reputation as an author, painter, sculp- 

tor, architect, jurist, or physician, it is only an incident to his 

success as a money-getter. The motive which prompted Angelo 

to plan the dome of St. Peter, or paint the frescoes of the Sistine 

Chapel was essentially the same as that which induces a common 

laborer to lay brick or dig sewers. The love of power or a great 

name comes only after a pecuniary competence has been secured, 

and our every-day experience teaches us that the spark of genius 
is rarely kindled in the breasts of those who are born rich. 

This, however, is but one of the innumerable obstacles to the 
practical success of the socialistic idea. Imagine the confusion 
that would ensue from an attempt to assign to each individual 
his proper sphere of labor, the number of administrative officers 
it would require to keep the machinery of the State in motion, 
the anxiety of every one to obtain one of these offices, or, if that 
were impossible, to obtain employment congenial to the tastes of 
each individual — an easy berth, the universal desire to avoid the 
coarser forms of labor —to say nothing of the efforts of the 
idle, the vicious and the criminal to live upon the State while 
contributing nothing to its support. Of course, all those who 
are now engaged in the production and sale of luxuries would be 
at once thrown out of employment, since the underlying idea of all 
socialism is to insure to every one the comforts of life, and until 
this was accomplished there could be no demand for luxuries. 
But this is not the worst. There is in every civilized community 
much coarse and repulsive, though indispensable, work to be 
done. There are sewers and ditches to be dug, canals to be ex- 

cavated, stables and vaults to be cleaned, railways to be built, and 
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a dozen other forms of labor which no one would undertake 
except under the pressure of a dire necessity. 

In view of these difficulties, which seem to us insuperable, 
society at least has a right to demand of the socialists a practical 
test of the feasibility of their doctrines, and the very fact that 
no disposition seems to be evinced to put them to such test is 
calculated to engender an uncomfortable suspicion that socialism 
may be after all only a disguised attempt — an attempt as old as 
civilization itself —to plunder the rich for the benefit of the 
poor. Why do not the socialists themselves put in practice what 
they preach? I know of nothing to prevent any number of in- 
dividuals from agreeing to hold their possessions in common, to 
make equal contributions of their labor and to receive a propor- 
tionate share of the proceeds. If authority be now wanting it 
could easily be procured for the formation of a large corporation 
for the purchase of lands, the erection of houses, the cultivation 
of farms and the establishment of various industries upon com- 
munistie principles. If capital were needed it could doubtless 
be raised by the contributions of those who see the evils of 
society as at present organized, and would be glad to know 
whether the Social Democratic State is likely to prove the pana- 
cea for such evils. If the believers in socialism are unwilling to 
make this experiment, how can they expect to make converts of 
the unbelievers? The burden is certainly upon them to prove 
that a social system which has existed from the dawn of civiliza- 
tion and under which nations as well as individuals have grown 
rich and prosperous, and within the last century especially have 
grown almost incredibly richer and more prosperous, is a failure ; 
and if socialism is likely to remedy the evils which confessedly 
do exist, and to increase the general happiness, well-being and 
contentment of the community, the sooner we know it the better ; 
but nothing short of a practical demonstration of its success 
upon a large scale will satisfy us. This is the country for novel 
social experiments, and no time can be more favorable than the 
present. 

Some such experiments have been made upon a small scale at 
various times during the past century, but the results have not 
been encouraging. In some cases the communities have fallen a 
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prey to internal dissensions and been dissolved. In others, 
a few unambitious congenial spirits, animated by strong religious 
convictions, have maintained the communistic principle for a long 
time, but the organization has shown little vitality, no power of 
expansion, no increase of numbers, and no promise for the 
future. Theoldest and best-known of these communities is that 
of the Shakers, several families of which are found in different 
parts of the country. They area highly respectable but simple- 
minded sect of religious enthusiasts who have been engaged for 
more than a century in the cultivation of farms and in a few 
simple manufactures. As they live in a state of celibacy, no 
provision is made for the propagation of the race, and none for 
replenishing their own numbers except by adoption in infancy 
from the outer world. It is a well-known fact that the ambi- 
tious and enterprising of both sexes pair off in early youth and 
run away, and that the residuum is content with a plainness of 
living and severity of dress that would be intolerable in a com- 
munity of high intelligence and aspirations. While many of the 
families have become wealthy, several have been suffered to die 
out, and it is not unlikely that another century will witness the 
entire extinction of the order. To speak of them as a success, 
even under their very exceptional circumstances, is at least doubt- 
ful; to regard them as indicating the probable success of social- 
ism upon a large scale is absurd. The same remark may be 
made of the Oneida community, which was founded upon the 
idea of a community of wives as well as property, and of other 
similar organizations more or less prosperous throughout the 
country. All of them are of select material; none of them take 
account of the very classes whose presence in any community is 
dangerous, and whose presence in a. socialistic state would be 
sure to work disaster and ruin. 

Upon the whole, socialism, so far from serving as a remedy 
for the evils which afflict society, would only aggravate them 
tenfold; so far from being an advance, it would be a distinctly 
retrograde movement, a return to the barbarous ideas of our 
remote ancestors. 

There is another coarser form of social regeneration known as 
anarchism, of which little need be said. Anarchism openly avows 
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its intent to destroy all existing social institutions by force, while 
offering nothing to take their place. [ts aim is not to reconstruct 
society, but simply to destroy it. Threats are its sole argument, 
dynamite its principal weapon. Its motive is hatred of the higher 
classes, not love of the lower. So far, no writer of distinction 
has been found bold enough to advocate its claims; indeed it 
does not condescend to argue; it simply strikes. Happily, its 
disciples are few, and, to the credit of the American character 
let it be said, almost exclusively aliens. Society has nothing to 
fear from them except so far as it fears the dangerous animal or 
the venomous reptile. They are fit subjects for the application 
of the scriptural maxim that those who take the sword shall 
perish by the sword. Those who fight with fire must expect to 
be fought with fire. Society is neither meek nor long-suffering 
and will rigorously exact an eye for an eye and a tooth fora 
tooth. Those who openly defy and trample upon the constitu- 
tion and laws have no moral right to their immunities and no 
just cause to complain if society makes war upon them as merci- 
lessly as they war upon society. But too much has been said 
already of this unrecognizable element of this community. 
Another most plausible, but thus far most elusive plan for a 
more equal distribution of property consists in co-operation. If 
an intelligent combination of laboring men, under which they were 
to manufacture and sell solely for their own profit, were possible, 
it would be hailed by the entire non-capitalistic portion of the 
community as a happy solution of the problem. Man has a 
natural right to the fruits of his own toil, and his obligation to 
share them with another usually arises either from his own fault 
or from circumstances to a certain extent within his control. 
Two causes have hitherto operated to defeat the success of co- 
operation in manufacture. (1) The difficulty of securing a 
faithful and competent manager. (2) The necessities and the 
improvidence of the laboring men themselves. The success of 
every large manufacturing establishment depends in a great 
measure upon the ability of its leading spirit. Men capable of 
managing such establishments are rare, and command salaries 
larger than workingmen are able or willing to pay, and the con- 
sequence usually is that they embark in business on their own 
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account and become capitalists themselves, or are seduced from 
their allegiance by offers of a larger salary. 

But the principal cause for the failure of co-operation arises 
from the necessities or improvidence of the laboring man him- 
self. If every season were equally prosperous, if the workingman 
were always sure of a return equal to his wages, one of the chief 
difficulties would be removed; but in all branches of produc- 
tion there are unprofitable seasons — years in which the owner 
is compelled to do business at a loss and to fall back upon his 
reserved capital to save his plant. If he has such reserve, he 
may tide his business over to better times; if not, he goes to 
the wall. But the faculty of accumulation is, after all, com- 
paratively a rare one. Four out of five, perhaps nine out of 
ten of the laboring class do not possess it, but are forced or 
tempted to spend as they go. Taking no thought of the mor- 
row, they look for every season to be as prosperous as the 
present, and make no provision for panics or depressions. Such 
men must have fixed wages or starve. As a compensation for 
their failure to receive their proportion of possibly large profits, 
they are guaranteed a weekly stipend payable so long as the 
business is carried on. 

A few philanthropic men have introduced a kind of mixed 
system — paying their operatives fixed wages and at the same 
time allowing them a certain share in the profits. This method 
is said to have been attended with satisfactory results and is 
certainly deserving of imitation. 

This, however, like all other schemes of co-operation, must 
depend entirely upon the voluntary action of the parties. 
Legislation is powerless to affect it. It can neither compel the 
employer to pay his employe a share of his profits nor compel 
the latter to deny himself the benefit of a fixed stipend. In 
truth, as the law now stands, any laborer in the employ of our 
great corporations may become a sharer in their profits by 
purchasing stock, and the wonder is that more do not avail 
themselves of the privilege. Indeed, half the stock of our 
manufacturing companies might and ought to be owned by the 
operatives, who would thus become co-operatives in the best 
sense of the word. And yet how trifling is the sum that is 
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so owned! This fact itself is a strong indication that the 
failure of co-operation is rather the fault of the laborer than the 
capitalist. 

Upon the whole, it may be said that while co-operation may, 
at some time in the future, furnish a satisfactory solution of 
the labor problem, it requires for its success such a radical 
change in the character and habits of the laboring classes that 
it promises but little for their present amelioration. Many, per- 
haps a majority, of our most successful capitalists were originally 
laborers. The qualities which raised them from the rank of 
laborer to that of the capitalist were thrift, industry, energy 
and sagacity — virtues which the majority of men unhappily do 
not possess. Legislation can neither supply them nor offer any- 
thing to take their place. Any radical improvement of the 
working classes must be wrought by the practice of the same 
old-fashioned virtues which from year to year and from decade 
to decade are ¢onstantly raising men of the higher and wealthier 
class from the general level. 

Considerable has been said of late of the feasibility of com- 
pulsory arbitration as a means of insuring to the laboring man a 
fuller appreciation of his rights. Compulsory arbitration is a 
misnomer —a contradiction in terms. One might as well speak 
of an amicable murder or a friendly war. The very idea of 
arbitration implies a voluntary submission of matters to persons 
mutually agreed upon to decide them. If force be used either 
to compel submission or to fix upon the arbitrators, it ceases to 
be arbitration and takes on the ordinary incidents of asuit. To 
make such proceedings compulsory, therefore, the re must be a 
judge or judges designated by law, process to compel the attend- 
ance of defendant and power to enforce the performance of the 
decree; in other words, such proceedings would be an exercise 
of the judicial power, and the decree of such tribunal must 
be conformable to law. Now the chief value of arbitration is 
that the arbitrators are not bound by the ordinary rules of law 
but may make any award which they may deem just or reason- 
able, provided it be not absurd or impossible. It 1s just at this 
point that compulsory arbitration would fail. If, for instance, 
workmen agreed to labor for their employer a certain time for a 
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certain rate of wages, no tribunal constituted by law could dis- 
regard or impair the obligations of this contract, though arbi- 
trators voluntarily chosen might say that the circumstances had 
so changed as to make the full performance of the contract 
inequitable. It is incredible, too, that any court could be found 
to compel a manufacturer to carry on his business at a loss, to 
take from him its control and put it into the hands of his oper- 
atives, or to employ certain men and refuse to employ others. 
It is equally incredible that it should compel the workingman to 
labor a greater number of hours or for a less amount of wages 
than he had agreed, or to make his service compulsory, since 
this would be to re-establish slavery under a different name. In 
other words, compulsory arbitration logically results either in 
confiscation to the employer or in slavery to the employe. 

Even if it stopped short of this and permitted the employer 
to discontinue his business, if he could not afford to pay the 
wages decreed, it would not only work a serious injury to the 
employes who are thrown out of work, but to others who stand 
ready to take their places. The truth is that thejright to contract 
and to have contracts respected is one which cannot be taken 
away without involving the parties in difficulties tenfold more 
serious, and throwing the whole social system into confusion. 
Where the question between the parties turns upon the rate of 
wages or the number of hours of labor, a voluntary arbitration 
frequently affords a satisfactory method of adjustment; but 
where it involves the control of one’s business it is something 
which a self-respecting employer will not be likely to surrender 
even at the behest of arbitrators. 

Perhaps it may be proper in this connection to say a word 
upon the proposed nationalization of land or ownership of land 
by the State, which a new school of political theorists would seek 
to accomplish by the imposition of all taxes upon land in its un- 
improved state. This is commonly known as the single tax 
theory. There is certainly something to be said in its com- 
mendation. It would have a strong tendency to encourage the 
purchase of land for actual use and the erection of valuable 
buildings or other improvements, since they would be exempt 
from taxation. Upon the other hand, it would put a complete 
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stop to the purchase of lands for speculative purposes, which 
doubtless operates to retard the growth of our cities and towns 
and to the leaving of large amounts of vacant and unimproved 
property within our municipal limits. Builders are thus driven 
out of town to find lots suitable to their means, where if land 
were free or comparatively so, they would prefer a location upon 
the nearest unimproved lot. How far it would tend to improve 
the relations between capital and labor, to obviate strikes and to 
open new avenues for employment and for trade is an open 
question. My impression is that its advantages in these partic- 
ulars have been greatly overestimated. 

Upon the other hand, there are practical difficulties in the 
adoption of this method of taxation in an old settled community 
which seem almost insuperable. Most of our State constitu- 
tions provide for a uniform assessment of all property for the 
purposes of taxation, and there is no moral or legal right to 
shift the whole burden upon a single class. While the woes of 
the land speculator do not move us to tears, he is certainly 
entitled to be protected against confiscation under the name 
of taxation. The first result of imposing the whole burden 
upon land would probably be the complete destruction of its 
value and the abandonment of all unoccupied land to the State. 
This would necessitate a large increase of taxation upon im- 
proved land—a taxation which must be gauged by the value 
of the improvements, or else it would fall with crushing force 
upon the poor man. Let us suppose, for instance, two vacant 
adjoining lots of equal value. The taxes upon each are the 
same. Upon one, A builds a house worth $100,000; upon the 
other B builds a modest home at a cost of $1,000. The tax 
upon A’s lot would be a bagatelle to him, that upon B’s would 
ruin him. Shall it be said that A shall pay no more than B? 
If he does pay more, then he necessarily pays upon the improve- 
ment and not upon the land, and thus we have returned to the 
old system. If is safe to say that men of modest fortunes 
would never be content with such a gross discrimination in favor 
of therich. It is difficult to see how the system could be ear- 
ried out not only without the complete destruction of the value 
of vacant lands, but also of the value of all those in the hands 
of the poorer classes. 
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Thus far I have endeavored to show that legislation is incom- 
petent to effect any radical change in the social status or in the 
relations of employer and employed, and that even if such change 
were possible it would be attended by evils which would inevit- 
ably throw the whole system into confusion. Does it, therefore, 
follow that legislation can do nothing to improve those relations, 
or to palliate the evils of the present situation? I think not. 
It may fix the number of hours of a legal day’s work, provide 
that payment be made at certain stated periods, protect the life 
and health of the workingman against accidents or diseases aris- 
ing from ill-constructed machinery, badly ventilated rooms, de- 
fective appliances or dangerous occupations, and may limit or 
prohibit altogether the labor of women and children in employ- 
ments injurious to their health or beyond their strength. It 
may go deeper. Bearing in mind that the most grievous cause 
for complaint lies in monopolies and combinations, it may by 
constitutional amendment, if necessary, forbid the charter of 
business corporations for any other purposes than those of 
mining, manufacturing, insurance or transportation, and espe- 
cially forbid those for farming or trading purposes, or trafficking 
in any manner in the necessaries of life. With the aid of the 
judicial power, it may put an end to combinations having for 
their object the control and monopoly of particular articles of 
manufacture, or may accomplish the same purpose by authoriz- 
ing such articles to be placed temporarily upon the free list. It 
may put a stop to the vicious system of building railways and 
other public works through construction companies organized by 
the directors of the road in their own interest, to whom all the 
bonds and all the available stock are turned over, and equipping 
the same through car trust certificates, also issued to the direct- 
ors, who thus retain to themselves title to the rolling stock —a 
most cunningly devised scheme by which the stockholders and 
creditors are first defrauded for the benefit of the bondholders, 
and the bondholders are then defrauded for the benefit of the 
directors. By the election of competent and fearless executive 
officers, the people may do much to secure the management of 
corporations for the benefit of the stockholders and the public, 
and may throttle those corporate Frankensteins, which, created 
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by the legislature, have misused their powers to corrupt the will 
and paralyze the arm of their creators. Upon the other hand, 
it is equally their duty to protect the laboring man, whether 
union or non-union, in his right to work for whom and at such 
wages as he pleases, and to secure his person against violence, 
In protecting the public against the tyranny of capital, it is 
equally incumbent upon the legislature to guard it against the 
tyranny of labor. 

There is another field, upon which it seems to me, legislation 
may enter, experimentally at least, and, perhaps, with great ulti- 
mate benefit to the public, that is, in the direction of the State 
ownership of monopolies. Much has been said upon this sub- 
ject of late, but I am by no means satisfied that the old maxim 
that the country which is governed least is governed best, may 
not, in these days of monopolies and combinations, be subject 
to revision. I have never been able to perceive why, if the 
government may be safely intrusted to carry our letters and 
papers, it may not with equal propriety carry our telegrams 
and parcels, as it has done in England and other foreign coun- 
tries for several years, or why, if our municipalities may supply 
us with water, they may not also supply us with gas, electricity, 
telephones and street cars? They are all based upon the same 
principle of a public ownership of the streets and highways, 
and a power to grant franchises to third persons, which the 
municipality, if it chooses, may reserve to itself. Whether the 
State should go farther and take to itself the proprietorship of 
railways and canals, may be left to be determined by the suc- 
cess of minor undertakings in the same direction. In several 
foreign countries, the State ownership of railways is no longer 
an experiment. For years, many of the principal railways of 
Germany, France, Austria, Hungary, Sweden and Norway 
have been owned by the State, and operated for the benefit of 
the public and the employes. Some of the municipalities of 
Great Britain have also taken upon themselves the entire bur- 
den of rapid transit, which of late has been such a fruit- 
sul source of complaint in some of our American cities. 
How far the public is the gainer by these undertakings is still, 
to some extent, an unsettled question. The system has, how- 
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ever, put almost a complete stop to those terrible conflicts 
between capital and labor which have resulted in little beside 
loss to the corporations, inconvenience to the public, and disas- 
ter to the employes. It is scarcely possible to pay too great 
a price for such a boon. I see no reason to doubt why, under 
governmental control, these works should not be carried on 
with as little friction, as little danger of strikes, and as satis- 
factorily to the public as the post-office establishment is ‘at 
present. 

The main objection to the State ownership of natural monop- 
olies arises from the fear that the patronage thereby vested in 
the government would be used for partisan purposes. The 
objection is undoubtedly entitled to great weight and, in the 
present condition of the civil service, is decisive against the adop- 
tion of the plan. Even the most unblushing advocate of the 
spoils system will hesitate to favor an extension of that system 
to new departments of government. This is a tribute which he 
pays most reluctantly to the views of the civil service reformer. 
Indeed, it requires no stretch of patriotism to look with ap- 
prehension upon the possible addition of some thousands of 
telegraphers and express messengers, to say nothing of some 
hundreds of thousands of railway employes to the disposable 
forces of the administration — to become its active agents upon 
election day, to hold their places at its will and to be removable 
at its pleasure, after each quadrennial election. How this relic 
of a corrupt and half-enlightened age came to be fastened upon 
the body politic of one of the most civilized nations of the earth 
at the very opening of a new era in its history, where old things 
were passing away and all things becoming new, and how it 
came to survive for more than half a century after it had been 
discarded by all the other great powers, will be an interesting 
study for the political philosopher of the twenty-first century. 
It is impossible to suppose that a system which is fraught 
with so much of evil, so demoralizing to the young men of 
the country, a system which tends to breed a race of place- 
hunters who live half their lives upon the government and 
the other half upon expectation; a system which discourages 
efficiency and offers a premium upon timidity, favoritism and 
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sycophancy —a system which divides parties not upon lines of 
policy but upon the hope of spoils—in short, a system upon 
which no private corporation could be conducted except to 
disaster and ruin, will become a permanent feature of our 
governmental polity. The fifty years it has already obtained 
are but a span in the life of a nation. That which was possible 
with twenty millions of people will fall by its own weight when 
applied to the government of a hundred millions. Indeed, the 
system is already in its decrepitude. The past fifteen years 
have witnessed a popular awakening upon the subject to which 
Congress has, I fear somewhat reluctantly, responded. The 
outrage which has more than once been perpetrated within 
the memory of men now living, of a president making a 
clean sweep of his own office-holders, not because they be- 
longed to the opposite party, but because they could not 
subscribe to a new policy he had dictated, would no longer 
be possible. Each successive administration has taken a step 
in advance of the prior one. The heads of the great depart- 
ments are known to be almost universally in favor of a reform, 
but find themselves unable to resist the pressure from below. 
The politicians, loth to yield an atom of their prerogatives, but 
seeing the inevitable trend of affairs, content thentselves with 
calling the reformers bad names — always an encouraging sign. 
Whenever men in public life can be brought to a thorough 
appreciation of the fact that patronage is a source of weakness 
rather than of strength, that the interference of officers to con- 
trol elections, with the independence of thought existing in 
this country, alienates more voters than it wins, and that even 
in the case of individuals, the filling of every office makes three 
enemies and but one friend— in short, that the supposed bene- 
fits of the spoils system are but a delusion and a snare, we 
may look with confidence for the establishment of the civil 
service upon a sensible basis, whereby the tenure of offices 
shall be limited and fixed by law, and honesty and efficiency 
shall receive their appropriate reward. 

With a service such as that which the long experience of 
private corporations has shown to be most efficient, the govern- 
ment might safely embark upon undertakings now closed to it 
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by a popular jealousy of its interference. How far it should 
go in this direction could only be ascertained by experiment. 
That it could safely take to itself many functions now per- 
formed by private corporations the experience of other countries 
amply justifies us in believing. 

Legislation may also do something toward securing a more 
equal distribution of property by limiting the power of a testator 
to dispose of his estate by will. The laws of all civilized nations 
recognize in every man a natural right to the enjoyment of his 
own property and to the increment thereof, nor do they limit 
in any way his right of accumulation. Such limitation would 
obviously be impracticable, even if it were desirable. His right 
to dispose of it after his death, however, stands upon a different 
footing. While recognized to some extent as a natural one, it is 
after all purely a creature of statute and subject to the legisla- 
tive will. Prior to the reign of Henry the Eighth, it did not 
extend to real estate at all, and was limited as to personal estate 
wherever the testator left wife or children. ‘If he had both he 
could dispose of but one-third of his personal estate by will, the 
other two-thirds being regarded as the reasonable share of the 
wife and children respectively; while if he had a wife or child, 
but not both, he might dispose of one-half, the remainder be- 
longing to either the wife or child.’’ While these restrictions 
have long since been abolished in England, and never existed in 
this country, the right of the widow to her dower and to a share 
of the personal estate is ordinarily secured to her by statute, and 
the verdicts of juries have usually proved adequate to protect 
children against an unreasonable disinheritance. By the Code 
Napoleon gifts of property whether by acts inter vivos or by will 
must not exceed one-half the estate, if the testator leaves but one 
child, one-third if he leaves two children, and one-fourth if he 
leaves three or more. If he have no children, but leaves ances- 
tors both in the paternal and material line, he may give away but 
half his property, or three-fourths if he leaves ancestor in only 
one line. By the law of Italy, one-half a testator’s property 
must be distributed equally among all his children: the other 
half he may leave to his oldest son or to whomsoever he pleases. 
Similar restrictions upon the power of disposal by will are found 
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in the codes of other continental countries as well as in the State 
of Louisiana. Most of them are intended to prevent the be- 
stowal of the entire estate upon the oldest son, a precaution quite 
unnecessary in this country; but the principle of securing a more 
equal distribution of the estate is a wise one. 

One of the early steps in the settlement of this country was 
to abolish the law of entails and primogeniture, but the right to 
leave an enormous fortune by will to a single child or to one of 
several children is still recognized by law. With its unlimited 
power to dispose of decedents’ estates, I know of no reason why 
the legislature may not limit the amount which any single indi- 
vidual may take by gift or devise, and thus bring about toa 
certain extent the breaking up of enormous fortunes upon the 
death of the owner. Were this amoant, for instance, fixed at a 
million dollars, it would compel a man worth one hundred mill- 
ions to create a hundred beneficiaries, many of whom would 
probably be charitable institutions, and that, too, without doing 
injustice to the natural objects of his bounty. Probably not two 
hundred estates in the country would be affected by such legis- 
lation, but the amount of good which could be accomplished 
would be almost incalculable. Indeed, it would remove the main 
objection to the growth of these large fortunes. 

It is not intended to suggest that such legislation is either 
necessary or desirable in the present state of the country; but 
if these fortunes should multiply in the next half century as they 
have in the last, drastic remedies may have to be invented. But, 
as once before stated, there are good reasons for believing that 
the era of these great fortunes is nearing its culmination, and 
that with the more complete development of the country they 
will cease to be a threatening danger. 

But whatever of peril there may be in store for us we may 
rest assured it wili be surmounted with the fortitude we have 
more than once displayed in our life as a nation. As a people 
we are unusually tolerant of grievances, but when they become 
unendurable, we have never failed to apply a sharp and decisive 
remedy. So long as we can be represented in legislative halls 
by upright and intelligent men who will stand for the most 
enlightened sentiment of their constituency, we may safely bid 
defiance to all other dangers. 
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A recent writer in the Forum, who purports to know whereof 
he speaks, says that lobbyists invariably agree that of all 
classes of men most easily accessible to corrupt influences the 
leaders of workingmen’s or farmers’ political movements are the 
first; and that in estimating an elected body, the numbers 
elected on such tickets are placed on the directly purchasable 
list without much inquiry. That next to these come the editors 
of country newspapers and newspapers in small cities. If this 
be true it is certainly a melancholy commentary upon our 
methods of representation; for next to judicial corruption I 
know of nothing more perilous than corrupt representatives and 
avenal press. We are sadly obliged to admit that our demo- 
cratic system, as applied to the government of large cities, is very 
far from being what it ought to be, but in the administration of 
the national and State governments it may be said to have fully 
justified the faith of its founders. The task of the coming 
century will be to remove the few remaining blots upon our 
institutions, to cleanse the admirable structure erected by our 
fathers of all that is debasing or unseemly, and to transmit it 
to posterity strengthened and adorned with all which the wisdom 
of ages shall have taught to be essential to a free and stable 
government. 
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THE BEHRING SEA ARBITRATION.? 


Soon after the first public sitting in Paris, on the 4th of April 
last, of the tribunal to which the controversy between the United 
States and Great Britain as to pelagic sealing in Behring Sea, 
had been submitted, it became possible, by the publication of 
the commissioners’ reports and the cases, counter-cases and argu- 
ments of the contending parties, to form a somewhat definite 
idea of the lines upon which the arbitration would proceed. 

In those voluminous blue-books is contained, not only the evi- 
dence about to be produced by each side, but an elaborate argu- 
ment founded thereupon, with a criticism of the evidence, and 
argument, of its opponent. Accordingly the accounts in the 
daily press of the tribunal’s proceedings have shown the oral 
arguments reproducing the blue-books to a very considerable 
extent; and in the latter may be found the substance of what- 
ever has been advanced by the eminent and eloquent counsel who 
have presented the claims of the disputants to the arbitrators. 

Even when all the speeches are over, it may be doubted 
whether anything really essential for understanding the points in 
dispute will have been added; and as the decision of the tribunal 
is not to be expected yet, for perhaps six months, during which 
time the recognized rule of silence lite pendente ought to be 
observed, it seems proper and sufficient, at present, to go to the 
blue-books for our information as to the claims which have been 
asserted, and denied, by the United States and Great Britain 
respectively, to the Behring Sea, from the year 1886, when the 
British schooner ‘* Thornton,’’ engaged in pelagic sealing there, 
seventy miles of the nearest land, was arrested, and, upon her 
condemnation, her master and mate imprisoned and fined, under 
section 1956 of the Revised Statutes of the United States. 


1 Nott.— This article, which was Since then, the award of the Tribunal 
written while the Tribunal of Arbitra- has been made, which is appended.— 
tion was yet in session, was received Eps. AM. Law Rev. 
too late for insertion in our last issue. 
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The well-known negotiations which arose from this and other 
seizures effected in several subsequent years, resulted in the 
treaty of February, 1892, signed at Washington, for the sub- 
mission of the matters in dispute to the decision of seven arbi- 
trators, two to be named by England, two by the United States, 
and one each (upon request) by France, Italy, and Sweden and 
Norway. These arbitrators were to be jurists of distinguished 
reputation in their respective countries, and, if possible, 
acquainted with the English language. The distinction of serv- 
ing in this capacity was conferred upon Lord Hannen, the late 
president of the Admiralty Division of the English High Court 
of Justice, and Sir John Thompson, the Canadian Prime Minister 
for Great Britain; Judge Harlan, of the United States Supreme 
Court, and Hon. John P. Morgan, chairman of the Foreign 
Relations Committee of the United States Senate, for the United 
States; Baron de Courcel, formerly French Embassador at 
Berlin, for France; Count Visconti Venosta, a distinguished 
Italian diplomatist and ex-Foreign Minister, for Italy; and for 
Sweden and Norway, M. Gram, a leading Norwegian jurist. 

The points formulated in the treaty as the issues between the 
parties were five in number. 


1. What exclusive jurisdiction in the sea now known as the Behring 
Sea, and what exclusive rights in the seal fisheries therein, did Russia 
assert and exercise, prior to and up to the time of the cession of Alaska 
to the United States? 

2. How far were these claims of jurisdiction as to the seal fisheries 
recognized and conceded by Great Britain? 

8. Was the body of water known as the Behring Sea included in the 
phrase ‘‘ Pacific Ocean,’’ as used in the treaty of 1825 between Great 
Britain and Russia; and what rights, if any, to the Behring Sea were 
held and exclusively exercised by Russia after the said treaty? 

4. Did not all the rights of Russia as to jurisdiction, and as to the 
seal fisheries in Behring Sea, east of the water boundary, in the treaty 
between the United States and Russia of the 30th March, 1867, pass 
unimpaired to the United States under that treaty? 

5. Has the United States any right, and if so what right, of protec- 
tion, or property, in the fur seals frequenting the islands of the United 
States in Behring Sea, when such seals are found outside the ordinary 
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Besides these specific questions, two other classes of topies 
were left to the arbitrators by the treaty. 

Assuming the determination of the five points to be such as to 
oust the exclusive claims of the United States, then the arbitira- 
tors were to determine what concurrent regulations, outside the 
jurisdictional limits of the respective governments, would be 
necessary, and over what waters such regulations should extend, 
for the proper protection and preservation of the fur seals in, 
or habitually resorting to, Behring Sea? 

In aid of this inquiry, two commissioners on the part of each 
government were appointed to investigate all the facts relating 
to seal life in Behring Sea. Thus, there is before the tribunal a 
joint report (quite a colorless document ), and the several reports 
of the commissioners of each party ; these latter differing con- 
siderably from each other, both as to facts and the inferences to 
be drawn from them, but of the greatest importance and inter- 
est, as well in regard to the possible concurrent regulations to 
be framed, as to the right of property, absolute or qualified, in 
the seals claimed by the United States, and founded upon the 
particular nature and habits of those animals as therein disclosed. 

The other class of questions had reference to the damages 
claimed by Great Britain and the United States against each 
other; the former, for the seizure of the vessels above referred 
to; the latter, for restrictions as to the catch imposed upon the 
lessees of the Pribyloff Islands by the modus vivendi of the 
years 1891 and 1892. These questions of liability, however, 
were left to be settled by further negotiations, and only ques- 
tions of fact involved in such claims, were to be submitted to 
the arbitrators, and a finding asked upon them. 

The tribunal began its sittings in Paris on the 25th of March, 
and Baron de Courcel was appointed president. Counsel repre- 
senting the two nations were Mr. E. J. Phelps, Mr. J. C. Car- 
ter, Mr. H. M. Blodgett, and Mr. IF. R. Coudert, for the United 
States; and Sir Charles Russell, the present attorney-general, 
and Sir Richard Webster, who held the same office in the late 
conservative ministry during whose regime the matters in dis- 
pute arose, and by whom the treaty was entered into, on behalf 
of Great Britain. 
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It is not necessary to make any observations to American 
readers upon the distinguished counsel representing their own 
country; and it is sufficient to remark upon the English advo- 
cates, that while Sir Charles Russell’s reputation eclipses every 
other at the bar, of which he is the official head, Sir Richard 
Webster is amongst a group of some half dozen of the very first 
rank, below whom are the second grade at a very considerable 
interval. 

From the point of view of the character and status of its mem- 
bers, it is truly an impressive tribunal, and worthy of the great 
inquiry upon which it is engaged. Still more impressive is it 
when viewed in its ethical and political significance — a signifi- 
cance too obvious to need laboring, and sufficiently expressed in 
this sentence of the opening speech by the president: ‘* No 
aspiration,’ said Baron de Courcel, ‘‘ is more ideal, no progress 
more noble, than the endeavor to effect the gradual abolition of 
the custom of resorting to brute force for the settlement of the 
differences between peoples. Every arbitration affords fresh 
proofs of the material possibility of what was so lately regarded 
as merely an idle dream.”’ 

In the case of America and England, there is perhaps less 
danger of resort to the brute force of war, than exists between 
other nations — at least the English encourage that idea in their 
own minds; and the fact that this tribunal of Paris is the 
seventh occasion when they have submitted their differences to 
the arbitrament of reason, is dwelt upon with satisfaction in the 
statement of the English case. 

But it is also hoped, and may be reasonably expected, that the 
settlement of the Behring Sea question, as between America and 
England, will indirectly help the peaceful solution of the similar 
questions which have arisen between England and Russia, in- 
volving, as they do, the like elements of doubtful law and fact, 
which are awaiting decision at Paris. Already the influence of 
this tribunal has been felt; for probably to it may be due the 
satisfactory modus vivendi, which appears to have been agreed 
upon between those two mutually suspicious powers. 

Referring back now to the five points above set out, it will be 
seen that the first four relate to the kind and extent of jurisdic- 


ics 
to 
l, 
h 
4 

XUM 


688 27 AMERICAN LAW REVIEW. — 


tion claimed by the United States in the Behring Sea under the 
cession of 1867 by Russia; and the fifth, to a right of protection, 
or property, in the fur seals not based upon territorial rights, 
but upon the usual titles whereby personal property is enjoyed, 

Moreover, the jurisdictional claim is so phrased that, on the 
one hand, it may imply that the Behring Sea has been claimed 
by Russia and the United States as mare clausum, or, on the 
other hand, that the exclusive jurisdiction only relates to the 
seal fisheries. 

The British counsel have rubbed in with great gusto the taunt 
that the United States began by asserting the full extent of the 
territorial jurisdiction; then adopted the other alternative on 
finding the former not maintainable ; and then, after that, seeing 
there was no sufficient support even for their modified claim, 
abandoned both perforce, and set up, as a last resource, the 
shadowy and unsubstantial abstract law of nature, and an 
anomalous and vague right of property, or protection, over a 
species of animals in regard to which it is absurd to speak of 
ownership, or any other right than that shared with the nations 
in common, unless their acquiescence therein can be shown, a 
supposition which is denied on the part of Great Britain. 

The American counsel deny that this is a correct statement of 
the history of their claims. They have never asserted, they 
say, that either Russia or the United States as the successor to 
Russia’s rights, ever claimed any exclusive general dominion in 
the Behring Sea, beyond what are known as territorial waters; 
but that, both before and after the ukase of 1821, Russia did 
assert and enforce an exclusive right in the ** seal fisheries,”’ as 
well as other industries, and colonial establishments, upon the 
islands and shores of the Behring Sea, by protective restrictions, 
interdicting all foreign vessels, except in certain specified 
instances, from approaching the said islands and shores nearer 
than one hundred miles; and that such claims were acquiesced 
in by Great Britain down to the cession of Alaska to the United 
States. 

The British counsel combat this view, by reference to the 
treaty of 1824 between the United States and Russia, and that 
of 1825 between Russia and Great Britain, whereby, they allege, 
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Russia withdrew from all her exclusive claims in the Behring 
Sea, and conceded full rights of navigation and fishing therein, 
as a consequence of the united protests of Great Britain and the 
United States. 

As, however, the words used in the treaties are not ‘* Behring 
Sea ’’ but ** Pacific Ocean,’’ the contention of the United States, 
both in the negotiations and before the tribunal, has been that 
the latter phrase is not intended to include the former. So im- 
portant is this interpretation, that Mr. Blaine wrote: ‘ If Great 
Britain can maintain her position that the Behring Sea, at the 
time of the treaties with Russia of 1824 and 1825, was included 
in the Pacific ocean, the government of the United States has 
no well grounded complaint against her.”’ 

A great portion of the cases of the two governments is there- 
fore devoted to a consideration of this question. It involves 
the study and interpretation of a great mass of maps, charts, 
writings and correspondence, attending the negotiations of the 
treaties and declarations made by Russia after their execution. 
One example may be quoted, upon which the American counsel 
greatly rely. It is referred to by Mr. Blaine, in a note to Lord 
Salisbury in 1890, drawing his attention to an explanatory note 
presented in 1824 by Baron de Tuyll to Mr. Adams, shortly 
before the treaty of 1825 was concluded with Great Britain. 
This explanatory note was founded upon a report of a special 
committee, appointed by the Russian government to comply 
with a request of the Russian-American company which held 
the exclusive franchise in the fur sealing from that government, 
for an authoritative interpretation of that treaty. 

One passage of this answer is: ‘* These coasts of Siberia ond 
of the Aleutian islands, are not washed by the Southern or 
Pacific Ocean, of which mention is made in ‘ Article I’ of the 
convention, but by the Arctic Ocean and the seas of Kamschatka 
and Okhotsk, which on all authentic charts and in all geog- 
raphies, form no part of the Southern or Pacific Ocean.’ 

And, in further support of the American readings, reference 
is again made to the alleged fact that, after the treaty of 1825, 
Russia continued, as she had done from 1821 up to that year, 
to hold and exercise exclusively a property right in the fur seals 
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resorting to the Pribyloff Islands, and to the fur sealing, and 
other industries, and the colonial establishments as above men- 
tioned, and protected the same by exercising necessary and 
reasonable force over Behring Sea, against their invasion by 
citizens of other nations tending to the destruction or injury 
thereof. 

Thus, the American counsel insist that a study of the docu- 
ments shows that the question of jurisdictional rights over the 
waters of the Behring Sea, was left where it had stood before 
the treaties; except that they had received the implied recogni- 
tion of Great Britain and the United States; for while, by the 
ukase of 1821, Russia had publicly claimed certain unusual juris- 
diction both over Behring Sea, and over a portion of the Pacific 
Ocean, yet in the resulting treaties, no reference is made to 
this jurisdiction, so far as it related to Behring Sea; although 
it is expressly and conspicuously renounced as to the Pacific 
Ocean. 

In reply to this alleged acquiescence by Great Britain in the 
marking out of the zone of one hundred miles in the Behring 
Sea, and the prohibition of foreign vessels therein, the British 
counsel say that no restraint was ever put by Russia upon the 
free entrance of foreign vessels for the purposes of navigation, 
and that whaling was carried on there without restraint. More- 
over, although for many years after the treaties there is no 
record of pelagic sealing in Behring Sea, this merely negative 
fact cannot support the claims of the United States, especially 
in view of the admission that pelagic sealing was never attempted, 
as a practical industry, until after the cession of Alaska. 

There are several facts urged against the absolute consistency 
and distinctness of the grounds upon which the United States 
have put their claims. 

The first is, that the decisions of the courts which ae 
the Canadian sealers, were based upon the full territorial juris- 
diction deduced from the Treaty of Cession of 1867, and from 
the legislation enacted by the United States in reference to 
Behring Sea. This point is not dealt with in the printed case or 
the argument; but in his oral argument, Mr. Carter used some- 
what contemptuous expressions in regard to the courts at Sitka, 
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and denied that they represented the real views as to the treaty 
held by the government. 

The second is, that it was not until the sensational discovery, 
upon the presentation of the printed case of the United States 
to the tribunal, that elaborate mistranslations and interpolations 
had been made by Petroff, the translator of the documents in 
the Russian archives handed over to the United States on the 
cession, that the larger claim to exclusive dominion was aban- 
doned, and the *‘ exclusive right to the seal fisheries ’’ was more 
relied upon than it had been before. 

Sir Charles Russell’s statement as to this is as follows: 
‘* Petroff was an acute and accomplished artist. He had real- 
ized the position completely, and had built up the documents by 
means of interpolations exactly fitted to the case of dominion 
and exclusive jurisdiction. When the United States had discov- 
ered the fraud, and had withdrawn the forgeries, and had sub- 
stituted amended and corrected translations, their whole case of 
the exclusive jurisdiction of Russia vanished.’’ 

He asserts the same as to the acquiescence of Great Britain in 
the immemorial rights of protection of the fur-seals; but as this 
relates to a vital position of the United States, and would raise 
the question of the merits, we merely notice it in passing. Only 
it may be mentioned, that upon this point also, the United 
States counsel admit in their counter case, that some evidence 
(referring to the forgeries) upon which they had relied to 
prove, for many years prior to the cession of Alaska, the prohi- 
bition by Russia of the killing of fur-seals in Behring Sea, had 
turned out to be untrue. But this, of course, does not imply 
the abandonment, at any point in the proceedings, of the claim 
to exclusive jurisdiction over the seal fisheries, upon the other 
portions of evidence which remained untouched by the false 
translations. The importance of this charge of inconsistency 
and change of ground, and the whole point of it, lies in its 
assertion of a reliance upon arguments founded on the two kinds 
of jurisdiction, both of which had to be abandoned, and th» 
adoption of the third argument, in a kind of despair, claiming 
a right of property, or protection, in the seals, and the right 
and duty of the United States to preserve them from destruction. 
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But whatever wavering there may have been upon the first 
point, it seems clear that, throughout, the United States case 
has rested upon those rights of protection and property together, 
or separately; and in claiming that the main question before the 
tribunal is the right, upon one or the other of these grounds, to 
protect the seals from extermination, they have only reiterated 
what they have claimed from the very beginning of the negotia- 
tions. They claim both for the same purpose, and, either being 
allowed, it would be exercised in completely stopping pelagic 
sealing, and confining the killing of the Alaskan seals to the 
Pribyloff Islands by the lessees of the United States. 

The relative importance of this question of property in the 
view of the two governments is seen in the space devoted to the 
subject, both in the printed and the oral arguments. The treat- 
ment is quite different in the two cases. Great Britain has 
chiefly applied herself to the history of the question as traced in 
the foregoing sketch, and has insisted that it must be settled by 
positive law and precedent, both of which, they affirm, are. 
against the attempt to set up a right of property in animals fere 
nature, and over which the right of possession ceases when they 
leave the islands, and take to the high seas; and that, in fact, 
both municipal and international law are against such a claim. 

Upon the meaning and the sources of international law, the 
different contentions of the parties represent a long existing dif- 
ference of theory between two schools of jurists. One finds the 
sole source of this law, in its various shapes of customary, con- 
ventional or judicial-customary rules, in the consent of nations, 
whose agreement and understanding have been evolved through 
a long course of history, and the results of which must be ascer- 
tained by an examination of the facts. In this inquiry, the 
authority of writers is to be highly regarded as evidence of the 
point reached upon any given question by the consent of nations; 
but where they profess to go beyond their function of witnesses, 
and to set up an abstract law of nature, an ethical standard of 
right and justice, valid by its own authority over the conscience 
and reason, to which both nations and individuals are necessarily 
subject, then they can no longer be regarded as declaring what 
is international law in the true sense of that term. 


THE BEHRING 8EA ARBITRATION. 693 


This is the British view. The American view is that of the 
school which looks upon international law as a branch of ethics 
where, indeed, the actual practice and usages of nations are 
often the best evidence of what has been agreed upon, but where 
it is permissible, and even incumbent, when precedents are want- 
ing, that the presumption be made of the agreement of nations 
upon the dictates of natural and universal justice. There is, 
therefore, an always existing law for nations, as there is for the 
individuals of each nation, in such sense that, while there is in- 
deed no /egislation, in the ordinary meaning of that word, in the 
larger part of the affairs of life in municipal society, yet there 
is, for the latter, an always existing Jaw, by which every contro- 
versy may be determined. 

‘*The only difference exhibited by the former is, that it has 
no regularly constituted body of experts called judges, clothed 
with authority to declare the law. This distinction is wiped 
away in the present controversy by the constitution of this 
tribunal. That there is an international law, by which every 
controversy between nations may be judged and determined, will 
scarcely be questioned anywhere; but here no such questioning 
is allowable. The parties to the controversy are, to employ a 
word familiar to them, estopped from raising it. They have 
voluntarily made themselves a party to a judicial proceeding. 
For what purpose is it that these nations have submitted rival 
claims to judicial decision, if there is no legal rule which 
governs them? Why is it that they have provided for the 
selection of arbitrators, pre-eminent for their knowledge of law, 
except that they intended that the law should determine their 
rival claims? Pray, what is the relevancy or utility of this very 
argument i which we are engaged, unless there is an agreed 
standard of justice to which counsel can appeal, and upon which 
they can hope to convince? The undersigned conceive that it 
will not be disputed that this arbitration was planned and must 
be conducted, upon the assumption that there is no place upon 
the earth, and no transaction, either of men or nations, which is 
not subject to the dominion of law.”’ 

It is with these two widely differing conceptions that the 
British and American counsel approach the tribunal in dealing 
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with the claim of property in, or exclusive right to protect, the 
seals made by America as a separate matter, apart from those 
raised by the first four questions of the arbitration treaty. The 
English contention is, that no rule of international law, nor the 
principles of law common to the two countries of Great Britain 
and the United States, sanction the treatment of animals fere 
nature, as objects in which ownership can be held. The United 
States counsel reply by a discussion of the principles upon which 
private ownership is defensible, and becomes established, in any 
kind of natural objects or their produce, as distinct from and 
independently of, actual possession. They formulate this 
proposition as the basis of their argument: That every useful 
thing, the supply of which is limited, should be the property of 
a determinate owner, provided it is susceptible of exclusive 
appropriation; and that, where any useful animals so far sub- 
ject themselves to the control of particular men, as to enable 
them to cultivate such animals and obtain the annual increase for 
the supply of human wants, and at the same time to preserve the 
stock, they have a property interest in them. 

The next step is to ask what is this capability of ownership? 
Under what circumstances, and to what extent will, and does, 
society step in and aid the infirmity of the individual power, by 
stamping the character of ownership upon things which are out 
of the actual possession, and away from the presence of the 
owner? The answer is: It will do this whenever social neces- 
sities require, and to the extent to which they require it. 

These premises introduce a long analysis of the analogies 
presented by various cases of ownership, such as that of land, 
useful domestic animals, wild and yet useful animals, wild and 
tame animals, and those, such as bees, deer, pigeons, wild 
geese and swans, which lie near the vague and indefinite bound- 
ary which separates the wild from the tame; all of which are 
examined in relation to the object of the inquiry, viz., do or do 
not the fur seals fall into one or other of these categories? 
It is contended, as the result of this inquiry, that the fur-seal 
presents a typical instance of the class of cases to which the 
idea of ownership is appropriate. It is compelled to breed upon 
the land; is nearly defenseless against attack; the selections for 
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slaughter are easily made, without disturbance or injury to the 
herd; the return of the herd to the same spot to submit to 
renewed drafts, is assured by the most imperious instincts and 
necessities of the animal’s nature; and during the entire period 
of all absences, the animus revertendi is ever present. When to 
these facts are added, that the possession of and control over, 
these animals, resulting from the ownership of the islands to 
which they resort, is wholly in the hands of the United States, 
who have thus the power fo destroy the race almost at a single 
stroke, as well as the power to preserve (on condition that pel- 
agic sealing ceases), then their counsel contend that a case for 
ownership has been established and the legal duty and obligation 
on the part of other nations to refrain from any actions which 
will prevent the exercise of such ownership, fettered, as they 
acknowledge it is, by a trust to use it for the benefit of mankind. 

In answer to the argument that the United States have no 
power to protect this right, and to punish those who assert an 
adverse right to capture seals at sea, they ask,— can it be 
asserted before a tribunal bound to administer the law of nature 
and nations—a system of morality —that (conceding it for 
argument’s sake) this powerlessness constitutes a right to de- 
stroy on the part of those who proclaim that the sea is free? 
Property exists for a rational purpose, and for 2 rational use, 
and all arbitrary abuse, all arbitrary destruction, are contrary to 
right (droit), and should be prohibited by law (/oz). 

This outline may be taken as sufficiently indicating the views 
of the United States upon the question of ownership in the 
seals. Into the particulars of the facts of natural history as to 
the physiology, the instincts, the habitats, the differences of 
form, the mode of reproduction, and many other considerations 
relative to seal life, relied upon to support the general theory, 
we have not space to enter. Upon a great number of points, 
there is the sharpest conflict of evidence and inference between 
the two parties; and each traverses the facts and theories of 
the other. 

The same remark may be made upon the question of the con- 
current regulations for the protection of the seals, should the 
claims of proprietary right be settled against the United States. 
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As to all the schemes proposed, the one answer of the United 
States is: That they are not suited to their purpose; and that 
the only possible effective measure is the absolute prohibition 
of pelagic sealing. This affirmation, and the denial of Great 
Britain as to its necessity, are both founded upon the same 
divergence of views as to the facts. But it may be mentioned 
that the chief points are, that while the United States traces the 
destruction of seal life to pelagic sealing, involving the slaugh- 
ter of pregnant females, and the death of pups, born, and un- 
born, Great Britain contends that the killing on the islands has 
been excessive in respect of males; so that there has been a 
deficiency for the purpose of impregnation, the harems having 
become too large; that the driving has been so recklessly and 
cruelly done on the islands that not only have pups been smoth- 
ered in large numbers, but the reproductive powers of the males 
not killed have been destroyed. Therefore that any regulations 
must apply to the management of the islands as well as to the 
hunting on the sea. 

We may now in as summary a manner, suggest the chief 
points of the remaining head of the inquiry, viz.: the right of 
protection apart from the question of property. This is put 
upen the ground that the United States has in the seals an im- 
portant and valuable industry upon the islands where it has 
fostered and protected the seals, which would else have been ex- 
terminated ; and that it is entitled to defend that interest against 
wanton destruction by individuals; that no part of the high sea 
is or ought to be open to individuals for the purpose of accom- 
plishing the destruction of natural interests of such a character 
and importance. Against this injury there are no means of 
defense that can be made available within the limits of territorial 
jurisdiction ; the destruction is wrought outside those limits, and 
must be suppressed there, or it cannot be repressed at all. Even 
if raiding the islands be, as the British counsel assert, one of the 
means by which the gradual but undoubted extermination of the 
seals is taking place, yet it is only the toleration of foreign seal- 
ing vessels in waters near the islands that renders such raids 
possible. 

The British reply to this is again the freedom of the sea. 
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The United States counsel answer that this freedom only exists 
for innocent and inoffensive use, not injurious to the just inter- 
ests of any nation which borders upon it; that the right of self- 
defense is a perfect and paramount right which, upon no 
admitted theory of international law, has ever been suxrendered ; 
that it extends to all the material interests of a nation important 
to be defended; that in the time, the place, the manner and the 
extent of its éxecution, it is limited only by the actual necessity 
of the particular case; that it may therefore be exercised upon 
the high sea as well as upon land, and even upon the territory 
of other and friendly nations, provided only the necessity for it 
plainly appears; and that, wherever an important and just 
national interest of any description is put in peril, for the sake 
of individual profit, by an act upon the high sea, even though 
such act would be otherwise justifiable, the right of the indi- 
vidual must give way, and the nation will be entitled to protect 
itself against the injury, by whatever force may be reasonably 
necessary, according to the usages established in analogous 
cases. 

In the changes of theory as to the sea, from the original one 
of mare liberum, to the later one of mare clausum, and again 
to the modern theory of mare liberum, the United States coun- 
sel contend that the right of self-defense has never been relin- 
quished. Restrictions, upon the theory of the free sea, have 
been made and acquiesced in when found to be necessary for the 
protection of any material international right, general or special, 
and have been incorporated into international law. The safety 
of States, and the protection of their commercial interests, 
were not sacrificed to the idea of the freedom of the sea, which 
was only conceded forthe purposes of such protection, and as 
affording its best security. This right of self-defense and the ter- 
ritorial jurisdiction are not to be confounded. They are totally 
distinct. The right of self-defense is subject to no territorial 
line. The undefined territorial limit of jurisdiction merely 
illustrates the right of which it is an example, but does not 
exhaust it. It is one example of the principle out of many, 
e. g., the law of piracy, the slave trade, ships not carrying a 
flag, which are liable to capture by the armed vessel of any 
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nation, the prohibition of trade between a nation and its colonies, 
andsoon. It is upon this ground of self-defense that the acts 
of Congress in protection of the seal in Behring Sea are defensi- 
ble. They were an exertion of the executive authority protect- 
ing a national interest. ‘* Many instances have occurred in the 
history of nations, exceptional in their character, and not pro- 
vided for under any general rule, where a similar necessity to 
that which dictated those rules, has required an analogous act of 
self-defense by a nation in some particular case.”’ 

In illustration of this, a long list of instances is referred to 
where the analogy is said to be complete with the case of the 
seals, ** except that both in respect to the necessity that prompted 
them, and the importance of the injury sought to be restrained, 
they all fall far short of the exigency here under consideration.”’ 
All these instances are examined by the British counsel, with the 
object of showing that, in reality, they were either not claims by 
the nations or colonies mentioned, to extra-territorial jurisdiction 
at all, or were measures, e. g., the ‘* St. Helena Act of 1815,” 
where one nation was acting under convention with others for a 
certain purpose. 

The United States counsel ask the question, — If, by the con- 
current action of the United States, Great Britain, and Russia, 
a prohibition of pelagic sealing during the breeding time had 
been effected, as would have been done but for the action of 
Canada, would those three powers combined have had a better 
right to exclude any casual poacher under the flag of some other 
government from the depredations prohibited, than the United 
States now has, standing alone? 

We may conclude with the quotation which sums up the argu- 
ment of the United States counsel on this head, and which also 
exhibits some trace of the earnestness and warmth with which 
they have advocated the claims of their country. 

** Instead of taking its defense into its own hands, the govern- 
ment of the United States has refrained\\from the exercise of 
that right, has submitted itself to the judgment of this tribunal, 
and has agreed to abide the result. * * * If, by the judg- 
ment of this high and distinguished tribunal, the Alaskan seal 
herd is sentenced to be exterminated, a result which the United 
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States government has been unable to anticipate, it must submit, 
pecause it has so agreed. But it will not the less regret having 
thus bartered away that plain right of self-defense against un- 
warranted injury, which no nation strong enough to assert itself 


has ever surrendered before. 


G. H. Knorr. 
CoMMON ROOM, MIDDLE TEMPLE, LONDON. 


The following is the award made by the tribunal : — 


‘¢‘ Whereas by a treaty between the United States of America 
and Great Britain, signed at Washington on February 29, 1892, 
the ratifications of which by the governments of the two coun- 
tries were exchanged at London on May 7, 1892, it was, among 
other things, agreed and concluded that the questions which had 
arisen between the government of the United States of America 
and the government of her Britannic majesty, concerning the 
jurisdictional rights of the United States in the waters of Behring 
Sea, and concerning also the preservation of the fur-seal in or 
habitually resorting to the said sea, and the rights of the citizens 
and subjects of either country, as regards the taking of fur-seals 
in or habitually resorting to the said waters, should be submitted 
to a tribunal of arbitration, to be composed of seven arbitrators, 
who should be appointed in the following manner; that is to say, 
two should be named by the president of the United States, two 
should be named by her Britannic majesty, his excellency the 
president of the French Republic should be jointly requested by 
the high contracting parties to name one, his majesty the king 
of Italy should be so requested to name one, his majesty the 
king of Sweden and Norway should be so requested to name one, 
the seven arbitrators to be so named should be so requested to 
name one. The seven arbitrators to be so named should be 
jurists of distinguished reputation in their respective countries, 
and the selecting powers should be requested to choose, if pos- 
sible, jurists who are acquainted with the English language. 
And whereas it was further agreed, by Article II. of the said 
treaty, that the arbitrators should meet at Paris within twenty 
days after the delivery of the counter cases mentioned in Article 
IV., and should proceed impartially and carefully to examine 
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and decide the questions which had been, or should be, laid be- 
fore them, as in the said treaty provided on the part of the 
governments of the United States and of her Britannic majesty 
respectively, and that all questions considered by the tribunal, 
including the final decision, should be determined by a majority 
of all the arbitrators; and whereas by Article VI. of the said 
treaty it was further provided as follows, in deciding the matters 
submitted to the said arbitrators, it is agreed that the following 
five points shall be submitted to them, in order that their award 
shall embrace a distinct decision upon each of the said five points, 
to wit: — 


‘*1, What exclusive jurisdiction in the sea now known as the Behring 
sea, and what exclusive rights in the seal fisheries therein did Russia 
assert and exercise prior and up to the time of the cession of Alaska to 
the United States? 

‘* 2, How far were these claims of jurisdiction as to the seal fisheries 
recognized and conceded by Great Britain? 

‘+ 3. Was the body of water now known as the Behring Sea included 
in the phrase ‘ Pacific Ocean,’ as used in the treaty of 1825, between 
Great Britain and Russia; and what rights, if any in the Behring Sea 
were held and exclusively exercised by Russia after the said treaty? 

‘* 4, Did not all the rights of Russia as to jurisdiction and as to the 
seal fisheries in Behring Sea east of the water boundary, in the treaty 
between the United States and Russia of the 30th March, 1867, pass 
unimpaired to the United States under that treaty? 

‘* 5, Has the United States any right, and, if so, what right, of pro- 
tection or property in the fur seals frequenting the islands of the United 
States in Behring Sea when such seals are found outside the ordinary 
three-mile limit? 


** And, whereas by Article VII. of the said treaty it was 
further agreed as follows: If the determination of the fore- 
going questions as to the exclusive jurisdiction of the United 
States shall leave the subject in such position that the con- 
currence of Great Britain is necessary to the establishment of 
regulations for the proper protection and preservation of the fur 
seal in or habitually resorting to the Behring Sea, the arbitra- 
tors shall then determine what concurrent regulations outside the 
jurisdictional limits of the respective governments are necessary, 
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and over what waters such regulations should extend, the high 
contracting parties furthermore agree to co-operate in securing 
the adhesion of other powers to such regulations. And whereas, 
by Article VIII. of the said treaty, after reciting that the high 
contracting parties had found themselves unable to agree upon a 
reference which should include the question of the liability of 
each for the injuries alleged to have been sustained by the other, 
or by its citizens in connection with the claims presented and 
urged by it, and that they were solicitous that this subordinate 
question should not interrupt or longer delay the submission and 
determination of the main questions, the high contracting parties 
agreed that either of them might submit to the arbitrators any 
question of fact involved in the said claims, and ask for a find- 
ing thereon, the question of the liability of either government 
upon the facts found to be the subject of further negotiation. 
And, whereas the president of the United States of America 
named the Hon. John M. Harlan, Justice of the Supreme Court 
of the United States, and the Hon. John T. Morgan, senator of 
the United States, to be two of the said arbitrators, and her 
Britannic majesty named the Right Hon. Lord Hannen and the 
Hon. Sir John Thompson, minister of justice and attorney gen- 
eral for Canada, to be two of the said arbitrators, and his excel- 
lency the president of the French Republic named the Baron de 
Courcel, Senator, Ambassador of France, to be one of the said 
arbitrators, and his majesty the king of Italy named the Mar- 
quis Emilio Visconti Venosta, former Minister of Foreign Affairs, 
and senator of the kingdom of Italy, to be one of the said 
arbitrators, and his majesty the king of Sweden and Norway 
named Mr. Gregers Gram, Minister of State, to be one of the 
said arbitrators. And whereas we, the said arbitrators, so named 
and appointed, having taken upon ourselves the burden of the 
said arbitration, and having duly met at Paris, proceeded impar- 
tially and carefully to examine and decide all the questions sub- 
mitted to us, the said arbitrators under the said treaty, or laid 
before us, as provided in the said treaty, on the part of the 
governments of her Britannic majesty and the United States 
respectively. 

‘* Now we, the said arbitrators, having impartially and care- 
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fully examined the said questions, do in like manner by this our 
award decide and determine the said questions in the manner fol- 
lowing — that is to say, we decide and determine as to the five 
points mentioned in Article VI. as to which our award is to 
embrace a distinct decision upon each of them. As to the first 
of the said five points we, the said Baron de Courcel, Mr, 
Justice Harlan, Lord Hannen, Sir John Thompson, the Marquis 
Visconti Venosta, and Mr. Gregers Gram, being a majority of 
the said arbitrators, do decide and determine as follows:— 

‘* By the ukase of 1821 Russia claimed jurisdiction in the sea 
now known as the Behring Sea to the extent of 100 Italian 
miles, from the coasts and islands belonging to her; but in the 
course of the negotiations which led to the conclusion of the 
treaties of 1824 with the United States, and of 1825 with Great 
Britain, Russia admitted that her jurisdiction in the said sea 
should be restricted to the reach of cannon shot from the shore; 
and it appears that from that time up to the time of the cession 
of Alaska to the United States, Russia never asserted, in fact, 
or exercised any exclusive jurisdiction in Behring Sea, or any 
exclusive rights in the seal fisheries therein, beyond the ordinary 
limit of territorial waters. 

** As to the second of the said five points, we, the said Baron 
de Courcel, Mr. Justice Harlan, Lord Hannen, Sir John Thomp- 
son, the Marquis Visconti Venosta, and Mr. Gregers Gram, 
being a majority of the said arbitrators, do decide and determine 
that Great Britain did not recognize or concede any claim upon 
the part of Russia to exclusive jurisdiction as to the seal fish- 
eries in Behring Sea outside of ordinary territorial waters. 

** As to the third of the said five points, as to so much thereof 
as requires us to decide whether the body of water now known 
as Behring Sea was included in the phrase, ‘ Pacific Ocean,’ as 
used in the treaty of 1825, between Great Britain and Russia, 
we, the said arbitrators, do unanimously decide and determine 
that the body of water now known as the Behring Sea was in- 
cluded in the phrase ‘ Pacific Ocean,’ as used in the said treaty. 

** And, as to so much of the said third point as requires us to 
decide what rights, if any, in the Behring Sea were held and 
exclusively exercised by Russia after the said treaty of 1825, 
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we, the said Baron de Courcel, Mr. Justice Harlan, Lord Hannen, 
Sir John Thompson, the Marquis Visconti Venosta, and Mr. 
Gregers Gram, being a majority of said arbitrators, do decide 
and determine that no exclusive rights of jurisdiction in Behring 
Sea, and no exclusive rights as to the seal fisheries therein, were 
held or exercised by Russia outside of ordinary territorial 
waters after the treaty of 1825. 

«¢As to the fourth of the said five points, we, the said 
arbitrators, do unanimously decide and determine that all the 
rights of Russia as to jurisdiction and as to the seal fisheries in 
the Behring Sea east of the water boundary, in the treaty 
between the United States and Russia of 30th March, 1867, did 
pass unimpaired to the United States under the said treaty. 

‘* As to the fifth of the said five points, we, the said Baron de 
Courcel, Lord Hannen, Sir John Thompson, the Marquis Vis- 
conti Venosta, and Mr. Gregers Gram, being a majority of the 
said arbitrators, do decide and determine that the United States 
has not any right of protection or property in the fur seals fre- 
quenting the islands of the United States in Behring Sea when 
such seals are found outside the ordinary three-mile limit. 

‘«‘ And whereas the aforesaid determination of the foregoing 
questions as to the exclusive jurisdiction of the United States 
mentioned in Article VI. leaves the subject in such a position that 
the concurrence of Great Britain is necessary to the establish- 
ment of regulations for the proper protection and preservation 
of fur seals in or habitually resorting to Behring Sea, the tri- 
bunal having decided by a majority as to each article of the 
following regulations, we, the said Baron de Courcel, Lord Han- 
nen, the Marquis Visconti Venosta, and Mr. Gregers Gram, 
assenting to the whole of the nine articles of the following regu- 
lations, and being a majority, the said arbitrators do decide and 
determine, in the mode provided by the treaty, that the follow- 
ing concurrent regulations outside the jurisdictional limits of the 
respective governments are necessary, and that they should 
extend over the waters hereinafter mentioned, that is to say: — 


‘* Article I.— The governments of the United States and Great 
Britain shall forbid their citizens and subjects respectively to kill, cap- 
ture, or pursue, at any time, and in any manner whatever, the animals 
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commonly called fur-seals within a zone of sixty miles around the Pri- 
bilov Islands, inclusive of the territorial waters. (The miles mentioned 
in the preceding paragraph are geographical miles of sixty to a degree 
of latitude.) 

‘* Article II. —The two governments shall forbid their citizens and 
subjects respectively to kill, capture or pursue, in any manner whatever 
during the season, extending each year from the Ist of May to the 31st 
of July, both inclusive, fur-seals on the high sea in that part of the 
Pacific Ocean, inclusive of Behring Sea, which is situated to the north 
of the 35th degree of north latitude, and eastward of the 180th degree 
of longitude from Greenwich till it strikes the water boundary described 
in Article I. of the treaty of 1867 between the United States and Rus- 
sia, and following that line up to Behring Straits. 

‘* Article III. — During the period of time and in the waters in which 
the fur-seal fishing is allowed, only sailing vessels shall be permitted to 
carry on or take part in the fur-seal fishing operations. They will, 
however, be at liberty to avail themselves of the use of such canoes or 
undecked boats, propelled by paddles, oars, or sails, as are in common 
use as fishing boats. 

‘** Article IV. — Each sailing vessel authorized to fish for fur-seals 
must be provided with a special license issued for that purpose by its 
Government, and shall be required to carry a distinguishing flag, to be 
prescribed by its government. 

‘* Article V. — Masters of vessels engaged in fur-seal fishing shall 
enter accurately in their official log-book the date and place of each fur- 
seal fishing operation, and also the number and sex of the seals cap- 
tured upon each day. These entries shall be communicated by each of 
the two governments to the other at the end of each fishing season. 

‘¢ Article VI. —The use of nets, fire-arms, and explosives shall be 
forbidden in fur-seal fishing. This restriction shall not apply to shot- 
guns, when such fishing takes place outside of Behring Sea during the 
season when it may be lawfully carried on. 

Article VII. — The two governments shall take measures to con- 
trol the fitness of men authorized to engage in fur-seal fishing. These 
men shall have been proved fit to handle with sufficient skill the weapons 
by means of which this fishing may be carried on. 

‘* Article VIII. — The regulations contained in the preceding articles 
shall not apply to Indians dwelling on the coasts of the territory of the 
United States or of Great Britain, and carrying on fur-seal fishing in 
canoes or undecked boats, not transported by or used in connection 
with other vessels, and propelled wholly by paddles, oars, or sails, and 
manned by not more than five persons each, in the way hitherto prac- 
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ticed by the Indians; provided that such Indians are not in the em- 
ployment of other persons, and provided that, when so hunting in 
canoes or undecked boats, they shall not hunt fur-seals outside of ter- 
ritorial waters under contract for the delivery of skins to any person. 
This exemption shall not be construed to affect the municipal law of 
either country, nor shall it extend to the waters of Behring Sea or the 
waters of the Aleutian passes. Nothing herein contained is intended 
to interfere with the employment of Indians as hunters or otherwise, 
in connection with fur-sealing vessels, as heretofore. 

“ Article IX.— The concurrent regulations hereby determined, 
with a view to the protection and preservation of fur-seals, shall remain 
in force until they have been in whole or in part abolished or modified 
by common agreement between the governments of the United States 
and of Great Britain. The said concurrent regulations shall be sub- 
mitted every five years to a new examination, so as to enable both 
interested governments to consider whether, in the light of past expe- 
rience, there is occasion for any modification thereof. 


‘‘ And whereas the government of her Britannic majesty did 
submit to the tribunal of arbitration by Article VIII., of the 
said treaty, certain questions of fact involved in the claims 
referred to in the said Article VIII., and did also submit to us, 


the said tribunal, a statement of the said facts as follows, that 
is to say: The findings of fact proposed by the agent of 
Great Britain, and agreed to as proved by the agent of the 
United States and submitted to the tribunal of arbitration fer 
its consideration : — 


‘*(1) That the several searches and seizures, whether of ships or 
goods, and the several arrests of masters and crews respectively men- 
tioned in the schedule to the British case, pages 1 to 60 inclusive, 
were made by the authority of the United States government, the 
questions as to the value of the said vessels or their contents or either 
of them, and the question as to whether the vessels mentioned in the 
schedule to the British case or any of them as were wholly or in part 
the actual property of citizens of the United States have been withdrawn 
from, and have not been considered by, the tribunal, it being under- 
stood that it is open to the United States to raise these questions, or 
any of them, if they think fit, in any future negotiations as to the liabil- 
ity of the United States government to pay the amounts mentioned in 
the schedule to the British case. 

VOL. XXvn. 45 


red 
ree 
nd 
ver 
Ist 
the 
rth 
ed 1 
ch 
to 

’ 
or 
on 
ils 
ts 
De 
ill 
of 
f 
e 
Ss i 
e 
n 


706 27 AMERICAN LAW REVIEW. 


‘*(2) That the seizures aforesaid, with the exception of that of the 
Pathfinder, seized at Neah Bay, were made in Behring Sea at distances 
from the shore mentioned in the schedule annexed hereto, marked ‘ (,’ 

‘*(3) That the said several searches and seizures of vessels were 
made by public armed vessels of the United States, the commanders of 
which had, at the several times when they were made, from the execu- 
tive department of the government of the United States, instructions, 
a copy of one of which is annexed hereto, marked A., and that the 
others were in all substantial respects the same. That in all instances 
in which proceedings were had in the District Courts of the United 
States resulting in condemnation, such proceedings were begun by the 
filing of libels, a copy of one of which is annexed hereto, marked B., 
and that the libels in the other proceedings were in all substantial 
respects the same. That the alleged acts or offenses for which the said 
several searches and seizures were made were in each case done or 
committed in Behring Sea at the distances from the shore aforesaid, 
and that in each case in which sentence of condemnation was passed, 
except in those cases when vessels were released after condemnation, 
seizure was adopted by the government of the United States, and in 
those cases in which the vessels were released the seizures were made 
by the authority of the United States, that the said fines and imprison- 
ments were for alleged breaches of the municipal laws of the United 
States, which alleged breaches were wholly committed in Behring Sea 
at the distances from the shore aforesaid. 

‘*(4) That the several orders mentioned in the schedule annexed 
hereto, and marked C., warning vessels to leave or not to enter Behring 
Sea, were made by public armed yessels of the United States, the com- 
manders of which had, at the several times when they were given, like 
instructions as mentioned in the finding of No. 3. And that the vessels 
so warned were engaged in sealing or prosecuting voyages for that 
purpose, and that such action was adopted by the government of the 
United States. 

‘*(5) That the District Courts of the United States in which any 
proceedings were had or taken for the purpose of condemning any vessel 
seized as mentioned in the schedule to the case of Great Britain, pages 
1 to 60 inclusive, had all the jurisdiction and powers of Courts of 
Admiralty, including prize jurisdiction, but that in each case the sen- 
tence pronounced by the court was based upon the grounds set forth 
in the libel. 


‘* And, whereas the government of her Britannic majesty did 
ask the said arbitrators to find the said facts as set forth in the 
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said statement, and whereas the agent and counsel for the United 
States government thereupon in our presence informed us that 
the said statement of facts was sustained by evidence, and that 
they had agreed with the agent and counsel for her Britannic 
majesty, that we, the arbitrators, if we should think fit so to do, 
might find the said statement of facts to be true. 

«¢ Now we, the said arbitrators, do unanimously find the facts 
as set forth in the said statement to be true; and whereas each 
and every question which has been considered by the tribunal 
has been determined by a majority of all the arbitrators. 

‘‘Now we, Baron de Courcel, Lord Hannen, Mr. Justice 
Harlan, Sir John Thompson, Senator Morgan, the Marquis 
Visconti Venosta, and Mr. Gregers Gram, the respective minori- 
ties not withdrawing their votes, do declare this to be the final 
decision and award in writing of this tribunal, in accordance with 
the treaty made in duplicate at Paris and signed by us, the 15th 
day of August, in the year 1893; and we do certify this English 
version thereof to be true and accurate.’’ 
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STRIKES AND TRUSTS.! 


The year 1776 was marked by two of the most important 
events that have occurred in history, the publication of Adam 
Smith’s ‘* Wealth of Nations’’ and the American Declaration 
of Independence, both of which opened up new fields of 
thought, and either of which was sufficient to form an epoch, 
One writer has said of the book referred to that it is by far the 
most valuable book ever written by man, while another writer, 
Mr. Buckle, says: ‘* Well may it. be said of Adam Smith, and 
said, too, without fear of contradiction, that this solitary Scotch- 
man has, by the publication of one single work, contributed 
more towards the happiness of man than has been effected by 
the united abilities of all the statesmen and legislators of whom 
history has preserved an authentic account.”’ 

Other men, and among them his contemporaries, Rousseau 
and Helvetius, had written of social problems from a theoretic 
or academical stand-point; but, building their systems on false 
and delusive foundations, their conclusions were so erroneous 
and inadequate that their writings did more harm than good. 
Smith was the first to apply to such questions the processes of 
scientific thought; and his is one of the few scientific books 
which, like the ** Novum Organum’’ of Bacon, and the ‘* Prin- 
cipia’’ of Newton, can never be wholly superseded. Later 
investigation has indeed proved that his work contains errors; 
but it contains fewer errors than any first book on any great 
subject ever written, and he himself laid down the methods by 
which those errors might be detected. 

It was not inauspicious that the establishment of a republic 
destined to give birth to new social and economic problems of 
unheard of magnitude and importance should have been pre- 
ceded by two or three months by the publication of a work that 


1 Being a paper read before the American Bar Association at Milwaukee, 
August 31, 1893, by U. M. Rose, of Little Rock, Arkansas, 
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was to shed on them so much light. Before that time the law- 
maker, having no practical guide upon such subjects, may be 
said to have been like a mariner at sea without compass, or 
more like an unskillful surgeon who usually maims or kills the 
patient that he means to cure. 

Nothing could better illustrate that fact than the previous 
legislation in England on the labor question. By the common 
law what we call trades unions were denounced as conspiracies 
in restraint of trade. Mainly to carry out this idea, between 
the reigns of Edward I. and George IV. between thirty and 
forty statutes were passed for which no sensible reason could 
have been given, the productions of men that were groping 
blindly in the dark, and which have all been repealed. One 
old statute required all laborers to work fourteen or fifteen 
hours a day. In the fourteenth century, during the reign of 
Edward III., a great pestilence carried off many laborers, by 
reason of which wages began to rise, upon which a statute was 
passed that required all laborers to work at prices that had 
prevailed five years before that time. Other laws were quite 
as unjust and foolish; but let these suffice. 

We hear so much in these days of the conflict between 
capital and labor that many are led to believe that the phe- 
nomenon is peculiar to our age, or that it is assuming threat- 
ening proportions unknown to former times; but investigation 
will serve to show that these apprehensions are not well founded. 
The labor problem is probably no more capable of solution than 
that of squaring the circle. It troubled those who came before 
us, and it will trouble those who are to come after us; but it is 
a source of satisfaction to know that in most respects the con- 
flict between these two forces is upon a safer and more hopeful 
basis than at any former time; a fact that must be ascribed 
partly to ameliorations in the law, and partly to a more general 
diffusion of intelligence among workmen and employers; 
economic ideas, based on experience, having to some extent taken 
the place of the crude notions that formerly prevailed. 

In an age of material progress conflicts between different inter- 
ests are unavoidable, and the more rapid the progress the more 
eager and intense the conflict must be. When society is stag- 
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nant the conflict languishes. Hence the existence of the conflict 
is no ground for discouragement, though it is an admonition that 
we should seriously consider the methods by which the opposing 
forces may be regulated so as to produce the maximum of bene- 
fits with the minimum of injury. Strikes and lockouts are seri- 
ous evils, both being attended with loss and hardship to both 
parties, both being liable to disturb the public peace, and to end 
in the destruction of life and property. They are the ultima 
ratio of the contending parties; like international wars, they are 
costly, demoralizing and dangerous, victory even being often 
purchased at too high a price. Men engaged in the same call- 
ing, though separated by rivalry, are usually drawn together by 
the ties of sympathy and by mutual interest which lead them to 
combine for their common good and for mutual protection. 
Though corporations, as we understand the term, are of modern 
creation, the unions of handicraftsmen so far antedate the dawn 
of authentic history that the Athenians ascribed their foundation 
to Ageus, or to his son Theseus, the destroyer of monsters, the 
Romans to Romulus or to Numa; so that it is safe to conclude 
that they probably existed before the pyramids were built. But 
at a time when nearly all labor was done by slaves who had no 
participation in such combinations, strikes and lockouts could 
hardly have been very common. 

The first historical account that we have of a strike is recorded 
in the pages of Livy. It occurred three hundred and ten years 
before Christ, and broke out among the flute-players who were 
employed to play at the public sacrifices because they were not 
allowed to hold their repasts in the temple of Jupiter. It was 
compromised by a concession to the strikers.!. This strike was 


1 « Another transaction of this year 
I should pass over as trifling did it not 
seem to bear some relation to religion. 
The flute-players taking offence be- 
cause they had been prohibited by the 
last censors from holding their repasts 
in the temple of Jupiter, which had 
been customary from very early times, 
went off in a body to Tibur; so that 
there was not one left in the city to 


play at the sacrifices. The religious 
tendency of this affair gave uneasiness 
to the Senate; and they sent envoys to 
Tibur to endeavor that these men might 
be sent back toRome. The Tiburtines 
readily promised compliance, and, 
first calling them into the Senate 
House, warmly recommended them to 
return to Rome; and then, when they 
could not be prevailed on, practised 
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not regarded as a novelty, since the historian says that he only 
mentions it by reason of its connection with religion. 

In 1883, a fragment of a Greek inscription was discovered 
relating to an ancient strike, being a proclamation made by a 
Roman governor of Magnesia during the time of the Empire of 
the East, on the occasion of a strike on the part of the bakers. 
It forbids them to organize into fraternities, and commands 
them to obey the magistrates by furnishing labor for the making 
of bread, so that there should be no lack of it.! 

In the reign of Zeno, who ascended the imperial throne in 
the year of Christ 474, workmen engaged in building would, 
after having begun their work, strike for higher wages. In 


such cases the employer could not engage others in their place, 
because they all belonged to an association that forbade all 
members to continue or finish a work begun by other members. 


on them an artifice not ill adapted to 
that description of people; on a festi- 
val day they invited them separately 
to their several houses, apparently 
with the intention of heightening the 
pleasure of their feasts with music, 
and there plied them with wine, of 
which such people are always fond, 
until they laid them asleep. In this 
state of insensibility they threw them 
into wagons, and carried them away 
to Rome; nor did they know anything 
of the matter until (the wagons having 
been left in the forum), the light sur- 
prised them, still heavily sick from the 
debauch. The people then crowded 
about them, and, on their consenting 
at length to stay, privilege was granted 
them to ramble about the city in full 
dress with music; and the license 
is now practiced every year during 
three days. And that license which 
we still see practiced with the right of 
being fed in the temple, was restored 
to those who played at the sacrifices.”’ 
Livy Lib. IX, c. 30. 

1 The following is a translation 
of this fragment: ‘* * * * and 
the blindness of the seditions of the 


bakers in the market place, seditions 
for which those who have been sent 
to us deserve to be punished. But 
since the interest of the city is to be 
regarded rather than their chastise- 
ment, we have decided to reform them 
by an ordinance. Wherefore we pro- 
claim this ordinance: The bakers shall 
not unite themselves in fraternities. 
Instead of adopting audacious meth- 
ods of their own choosing, they shall 
yield implicit obedience to the magis- 
trates who have been placed over them 
for the public good, and shall supply 
the city all necessary labor for the 
making of bread, so that there shall 
be no lack of it. Henceforth if any 
one of them shall be convicted of be- 
longing to any such brotherhood, con- 
trary to this prohibition, or of having 
fomented any trouble or sedition, he 
will be sent to us, and will be punished 
according to the nature of his offence. 
And if any one dare, in order to in- 
jure the city, to conceal himself (here 
follows a chasm), he will be arrested 
and subjected to a like pumishment.”’ 
Bulletin de Correspondence Hellen- 
ique, 1883, 505. 
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Under these circumstances, the employer could only accede to 
the demands of the strikers or abandon his undertaking, 
This evil occasioned an imperial ordinance that denounced a 
punishment for the strikers, and for those who refused to 
continue or finish their work. This ordinance reveals the 
existence of labor organizations that had long been known, 
having succeeded to the clans of ruder times, and which were 
suceeeded in their turn by the working guilds of the Middle 
Ages, conspicuous among which were the guilds of masons and 
builders that erected the churches and cathedrals that at present 
adorn all the cities of Europe, and which by the unity of their 
architecture betray the unity of their origin. 

It would be a mistake to suppose that these guilds were at 
all similar to our modern trades unions. In those days the 
master occupied no higher rank in the social scale than the 
workmen that he employed. They were all plebeians alike, 
the master took a part in the common labor; guilds, established 
in the interest of the craft, included both, both classes being 
indifferently represented at the same council board. Their 
hostility was not directed against each other, but against the 
patricians, or the aristocratical element of society, that imposed 
on them restraints that were alike hateful to both master and 
servant. As most of the work was then done by the piece in 
the homes of the workmen, the relation between them and the 
master was much less exacting than that which subsists between 
the same classes in modern times. With the recent inventions 
for the transmission of power by electricity, it is possible that 
in the future the former system may be restored. If so, many 
of the existing difficulties of our present labor system will 
disappear. 


‘The ordinance, after prescribing 
a punishment for strikers, proceeds as 
follows: ‘‘ Noone shall hinder another 
from continuing a work that has been 
begun by another, as we are advised 
certain artisans and contractors have 
dared to do, not being willing them- 
selves to finish what they have com- 
menced, nor to let others finish it, and 


so have caused serious loss to those 
who had employed them. And if any 
one refuse to finish a work for the 
sole reason that it has been com- 
menced by another, he shall suffer the 
same punishment prescribed for him 
who suspends a work which he has 
contracted to do.” Const. 12, Code, 
Lib. VIII, tit. X. 
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With the increase of capital and the invention of labor- 
saving machinery, large numbers of workmen collected together 
in factories under the eye of the master, working not by the 
piece, but by the day. Under such methods the grievances 
of the several workmen went to make up a common grievance. 
Then came the modern aristocracy of wealth, which took the 
place of the former aristocracy of the patricians or land owners, 
after which the standard of living of the master rose far above 
that of his laborers, and his communication with them was 
usually made through agents and superintendents, by means of 
which was introduced between master and servant a new and 
very disturbing element, class prejudice and animosity. 

Under this phase of evolution it was inevitable that a new 
differentiation should assert itself. From that time the work- 
men began to organize themselves separately for purposes of 
defense against their. masters, and the modern labor problems 
developed themselves. The bond of peace was broken, employ- 
ers and employes came to occupy separate and hostile camps, 
and hostile camps bred distrust and suspicion. Present condi- 
tions show the unfortunate results. Thus, if the manager or 
superintendent possesses virtues, he will himself get credit for 
them; if they have vices or faults, these are ascribed to the 
common employer on the principle of adoption. 

If the employer is a corporation, as commonly happens, the 

‘evils of the situation are greatly enhanced; for, if it be true 
that men acting in a corporate capacity will consent to do many 
things which their consciences would not permit them to do as 
individuals,! it is none the less true that when they act in a cor- 
porate capacity they are subject to imputations that they would 
be exempt from as individuals. The employe is apt to regard 
the corporation solely as a gigantic and selfish monopolist; not a 
thing of flesh and blood, but a cold calculating mechanism, a 

sort of modern Frankenstein, an alien in race, destitute of 

superhuman origin, capable of no language save the jargon of 
profit and greed, a grotesque abstraction, created and operated 
for the sole purpose of making money. To love or sympa- 


1 See an interesting essay by William Hazlitt on this subject. 
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thize with such an incorporeal and unresponsive entity is impos- 
sible; and it seems to be excluded from the divine injunction 
that we shall love our neighbors as ourselves, since no one ever 
regarded such an invisible and intangible thing as his neighbor, 
If all men must have something to love, the eternal law of con- 
trast requires that they must have something to hate; and as 
hatred is naturally attracted to those things that are incapable 
of exciting affection, it happens that, in a competitive examina- 
tion of objects worthy of animosity, corporations are apt to 
attain to prominence and distinction. That they are often made 
scapegoats for the sins of others is undoubtedly true; but it is 
also true that the hostility which they excite in the minds of 
those who are subjected to their power, and who cope with life 
under its harder and more difficult aspects, is often justified by 
the events that ensue; and as they are immortal, death does 
not extend to them the mantle of oblivion for past offenses, while 
their immortality excludes them from the charity which among 
natural persons proceeds from the sadness of a common destiny 
which puts an end to all quarrels, an event whose anticipation 
goes far to deaden the resentments and to temper the ordinary 
asperities of life. If the corporators are thought of, they are 
confounded with the corporation itself, and are, in any event, 
conclusively presumed to be rich. 

The socialistic ideas that have during the past century been 
so industriously circulated have also added their quota to the 
general causes of dissension. Thus it has happened that strikes 
and lockouts have occurred, and still occur, with needless fre- 
quency. 

Strikes are more destructive than formerly, not only because 
of the great expansion of the agencies of production and the 
grouping of vast numbers of laborers together, but because, 
owing to the minute subdivision of labor that exists in modern 
times, there is a more complex interdependence between differ- 
ent classes of laborers. Thus the strike among the cotton 
spinners of Preston, England, in 1839, including only 660 
operatives, had the effect to throw out of employment 7,840 
weavers and others who had nothing to do with the subject- 
matter of the quarrel. 
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At present, vast numbers of men work together in the same 
calling in close proximity with each other, having a community 
of wants, hopes and fears, all being deeply interested in ques- 
tions that affect all alike; and these great aggregations go on 
increasing from year to year. In 1870, the Krupp manu- 
factory in Germany employed 1,764 operatives. In 1880, the 
number had increased to 7,084, and in 1885, the number had 
further increased to 20,000. Counting the wives and chil- 
dren of these operatives, we find at that time a population 
of 63,381 persons dependent on the wages received from the 
same employers, of whom 20,000 lived in houses belonging to 
the plant of the manufactory. Since that time the number of 
employes has doubtless been still farther augmented. It is 
needless to speak of the vast multitudes of men engaged in the 
service of our railways, which form a standing army of impos- 
ing magnitude. The complexity of any business dependent on 
the constant co-operation of so many men can only be properly 
known and appreciated by those whose daily lives require 
familiarity with all of its details. As these extensive communi- 
ties must necessarily embrace individuals that are disposed to 
be idle, querulous, distrustful, envious, carping and resentful, 
the difficulty of keeping the peace in such enormous house- 
holds must be plain. 

Friction produces discontent, discontent produces controversy, 
and controversy leads to strikes. The disastrous effects of 
strikes can hardly be computed; and their most heavy burdens 
fall upon the laboring classes. In the recent strike in the cotton 
trade in Lancashire, at the end of the first twelve weeks the 
operatives had lost in wages alone $4,500,000. Four strikes 
that occurred in England between 1870 and 1880 involved a loss 
in wages of more than $25,000,000. Of 22,000 strikes investi- 
gated by the National Bureau of Labor it was estimated that the 
employes suffered a loss of about $51,800,000, while the 
employers only lost about $30,700,000. In some cases 
where strikes have been attended with riots the losses to the 
employers have been immense. Thus the Pittsburg strikes of 
1877 resulted in a loss of $30,000,000 of railway property. But 
it cannot be said that the strikers made anything, though they 
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lost heavily in wages. Of 351 strikes that occurred in England 
from 1870 to 1880, 189 were lost by the strikers, 71 were gained, 
and 91 were compromised. During this time there were 2,001 
other strikes of which the results are unknown. The victories 
on the part of the strikers were no doubt often rather nominal 
than real. In one case the success attained was an increase of 
wages; but it would take twenty years of such increase to make 
up the loss sustained by the strikers in obtaining it. In the last 
half century, wages of workmen have increased from 50 to 100 
per cent. But the wages of domestic servants and agricultural 
laborers have increased in the same ratio; and they have never 
resorted to strikes. It does not follow, however, that they have 
not been benefited by strikes in other callings; for when the 
wages of skilled workmen go up men that would otherwise go 
into or remain in domestic and agricultural service go to the cities, 
and join the classes of skilled workmen. The effect is to lessen 
the supply of laborers in the callings that are abandoned, and 
thus to increase the price of service. There is another loss to 
workmen that they do not regard on account of its remoteness, 
but which must add enormously to their aggregate. By reason 
of the frequent occurrence of strikes, men with capital refuse to 
go into industrial pursuits, and hence the demand for labor in 
those pursuits is more limited than it would otherwise be, and 
wages are correspondingly reduced. But in one respect strikes 
have brought about results that are beneficial to those who engage 
in them. As strikes have occasioned great losses to employers, 
they are dreaded by capital, which makes many concessions 
upon a mere demand that otherwise would never be granted. 
Strikes have deeply inculcated the lesson that laboring men have 
rights as well as employers, rights which they are able and will- 
ing to defend; and so they are now treated with much more con- 
sideration and respect than formerly. But it still remains true 
that these important results could have been attained with fewer 
strikes and without such appalling losses. 

Strikes may grow out of any kind of dispute between employ- 
ers and employes, and have proceeded from many controversies 
having apparently nothing to do with wages. But as the 
majority of them do relate to wages, and these are typical of all 
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others, I shall confine my attention to them alone. Indeed, it 
would be easy to show that most of them involve questions of 
wages even when at first sight they seem not to do so. Suppose, 
for instance, that the workmen strike because the master receives 
more apprentices than they think that he ought to receive; they 
do so because by this increase of apprentices the number of 
skilled laborers will be increased, with the effect of lowering the 
standard of wages. In case of laborers striking for shorter 
hours of labor, they demand the same pay for ten hours of work 
that they had received for the labor of twelve hours. This con- 
sequently is a demand for higher wages. Or take the extreme 
case of a strike because machinery is deemed unsafe. Usually 
even this could be smoothed over if the employer would pay extra 
wages in proportion to the extra hazard incurred. 

The conflicts that arise between the manufacturer and his 
landlord as to the amount of rent to be paid, and between him 
and the capitalist as to the rate of interest on money borrowed 
to float his enterprise, involve only pecuniary questions that at 
the worst can only result in individual cases of bankruptcy or 
insolvency ; but that which arises between all the representatives 
of capital and labor involves questions of the utmost difficulty 
and importance. Political economists often regard labor as a 
mere commodity which should be bought and sold as other com- 
modities are, believing that the law of supply and demand will 
of itself regulate the prices to be paid. It is true that labor is 
a commodity; but it is a commodity of a peculiar kind. The 
laborer, by his contract of hiring, not only transfers his labor, 
but he surrenders a part of his personal liberty. As compared 
with most sellers of commodities, he is under many disadvan- 
tages. He is single, while capital, which is the result of the toil 
of many laborers, may be said in its force to be collective. 
Usually the laborer’s case will brook no delay — he must have 
work or he and his family must starve. Capital, however, can 
wait until approaching famine compels a surrender. The sale of 
the laborer is a forced sale; and at forced sales commodities 
usually bring only runious prices. Hence it is that in England 
and in this country many laws have been passed during the 
present century to protect laborers against the oppression of 
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employers, and it is partly to remedy this inequality that trades 
unions are formed, the chief object being to withhold labor 
from the market in times of urgent pressure until remunerative 
prices are offered. 


As these unions are rarely heard of by the public save in times 


of strikes, many people suppose that their principal function is 
the promotion of strife; but in point of fact their objects are 
mainly peaceful, and in respect of benevolence and utility they 
are entitled to high rank. It has been said that if they did not 
exist they would have to be invented. Seven of these unions in 
England from 1875 to 1884 collected and dispensed more than 
$14,000,000. At the end of the year 1875 the United Society 
of English Engineers alone possessed a reserve fund of more 
than a million of dollars. ' 

These unions have regularly constituted authorities for their 
government. As to employers they do not deal with them in 
respect of wages unless the question has become a general one; 
but they receive no member who is not capable of earning the 
rate of wages prevailing in his district. If on account of inca- 
pacity a laborer cannot earn this general rate he is excluded from 
the union. If a member is turned out of employment on 
account of drunkenness, or other improper conduct, he is also 
excluded. If he is discharged by his employer without good 
reason, he receives a donation from the union until he can secure 
employment. If he is sick or disabled he receives a like dona- 
tion, and in case of the death of himself or his wife usually the 
burial expenses are paid by the union. If superannuated, he 
receives an allowance in the shape of a pension. If many work- 
men are out of employment, such as may wish to emigrate are 
assisted in doing so. The proper officers keep advised as to the 
wants of employers so as to aid members to find employment 
when needed. Use is made of the organization to secure con- 
cert of action in case of a strike. 

The objects above mentioned are all praiseworthy as tending to 
elevate the moral and intellectual standard of living of the work- 
men. Other regulations are more open to criticism, such as the 
exclusion of non-union men from employment, the exclusion of 
women and children, the limitation of the amount of work to be 
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done by each workman by the hour or day, the prohibition of 
work by the piece, the limitation of the number of apprentices 
by the ratio of workmen engaged in each factory, and at times 
the inhibition of improved machinery. 

In all trades these unions exercise a dominating influence in 
questions affecting the interests of the workmen growing out of 
contracts with employers; and in case of strikes very commonly 
the non-union men place themselves under their leadership. The 
non-union men are made up of workmen of unusual skill who will 
not accept the maximum of wages prescribed by the unions, 
inferior workmen not capable of earning the prescribed wages, 
the idle and the vicious who will not pay the dues required, and 
others who from temperament object to associations of that kind. 

Trades unions are not all alike. They differ as individuals do. 
But these are the main objects for which they are created. By 
enabling large bodies of men to act as a unit, they overcome ina 
measure the inequality that otherwise would exist between them 
and their employers. Their funds are derived from weekly con- 
tributions, special assessments, occasional fines, and profits accru- 
ingfrom their investments. If their reserve fund increases they 
enlarge the sphere of their usefulness among their members in 
many ways. But as peace is the time to prepare for war, they 
strive always to keep on hand money enough to meet the emer- 
gency of a strike. 

In a few of the unions a special fund is collected and set 
apart for this latter purpose, never to be used for any other. 
This leads to a spirit of defiance and jingoism; for, since the 
money can only be used for a strike, strikes must be resorted 
to in order to dispose of it. But most unions have no such 
separate fund. They know the bitter evils and privation 
attending a strike as well as others, and they are averse to 
measures that so thoroughly impair the usefulness of their 
ordinary operations; though from passion and recklessness 
strikes often occur without any reasonable grounds. The gen- 
eral result is that the unions lessen the number of strikes, but 
make them last longer when they do occur. Formerly strikes 
were temporary raids or skirmishes. At present they are 
military campaigns, conducted with skill and judgment. Their 
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greater chance of success is on a rising market. With a falling 
market they almost invariably fail. 

A strong effort is always being made to interest these unions 
in the schemes of agrarians and anarchists. Whenever allowed, 
their reading rooms are deluged with books and tracts that 
dwell on the frightful inequality of human conditions, contain- 
ing evil prophecies of the future condition of laboring men, and 
stating disheartening propositions in political economy that are 
plausible though false.’ 

The most conspicuous representative of these socialistic ideas 
of late years was the ‘International Association of Working- 
men,’’ which had its origin in a reunion of German communists 
held in London in 1847, headed by Karl Marx and Friedrich 
Engels, though not actually organized until a few years later. 
At first it had a different object, which was to prevent the 
transportation of laborers from one country to another for the 
purpose of supplying the place of other laborers who were on a 


1 The writers generally dwell with 
much persistence upon what is known 
as “‘the Iron Rule of Wages,”’ or the 
“Wages Fund”’ theory, first brought 
forward by Lassalle, and which had 
its origin in the delusions of Malthus 
on Population. This theory in short 
is that the fund set apart by capital for 


wages is definitely fixed, and that as. 


laborers increase with the increase of 
population, it must be divided among 
a greater number, so that wages must 
constantly become lower, and the situ- 
ation of the working classes must 
continually become worse. This would 
be true, ifthe laboring classes alone 
increased; but when other classes 
increase in proportion with them it 
is false. The notion bas often been 
exploded, and is demonstrably untrue, 
since the condition of the laboring 
classes has greatly improved in the last 
fitfy years, though there has been no 
diminution in the increase of popula- 
tion. Just here I wish to acknowl- 
edge the debt that,I owe to M. Crou- 


zel, who treats of this subject in 
his ‘‘ Etude Historique, Economique, 
et Juridique sur les Coalitions, et les 
Greves l’Industrie.” (Paris. 
1887.) He is, however, in error in 
supposing that the celebrated political 
economist Brentano has given his ad- 
hesion to the “Iron Rule.” On the 
contrary, he has refuted it with his 
usual ability. See “‘ Das Arbdeitsver- 
haltniss gemass dem Heutigen Recht.”’ 
Brentano’s work is made accessible to 
English readers by a translation by 
Mr. Porter Sherman under the title 
‘< The Relation of Labor to the Law of 
To-day.’? New York 1891. Thornton 
has effectually disposed of the “ Iron 
Rule”? by showing that wages are 
only provisionally paid by employers, 
being paid in the end by consumers. 
Nevertheless, the ‘ Iron Rule” is still 
stated as being correct by various 
authors on political economy, whose 
books are extensively used in our 
schools and colleges, 
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strike; a result which is accomplished by our act of congress 
that forbids the importation of laborers under previous contracts 
for labor. But the ‘* International ’’ soon became a propaganda 
for the dissemination of communistic and anarchical doctrines. 
By it strikes of all kinds were welcomed as agencies tending to 
the complete overthrow of the existing social system. Owner- 
ship of property was denounced as a crime, any compromise with 
capital as an infamous surrender of principle. The ‘ Inter- 
national ’’ is supposed to have taken an active part in the com- 
munistic revolt in Paris in 1871; and the overthrow of the 
commune had a. disastrous effect on its fortunes. It has, 
indeed, ceased to exist, and has been succeeded by analogous 
associations, such as the ‘* Democratic Socialist,’’ started by the 
Russian nihilist Bakounine, and two others known as the 
Autonomists’’ and the Marxists.’’ Though these societies 
are active, and are supposed to co-operate, yet the distinctive 
spirit of the ** International ’’ has received a check. The down- 
fall of the Commune, the executions at Statory, the prompt con- 
viction and punishment of the anarchists at Chicago, are lessons 
that have borne their fruit. 

In the year 1882 the French socialists endeavored to revive 
the ‘International.’’ At the first meeting, M. Tortellier, a 
Frenchman, proclaimed the old doctrine of dynamite and the 
torch; but Pamius, a Spaniard, expressed himself thus: <I 
represent 20,000 workmen. In all parts of Catalonia they are 
tracked and imprisoned. Nevertheless I do not favor the 
system of M. Tortellier. Knowledge is what we need in our 
struggle with capital. The working classes should be more 
conscientious, more united, but should keep within the bounds 
of the law.”’ ; 

Mr. Burnett, an Englishman, said: ‘* Every doctor praises his 
own nostrum; but the patient believes in the medicine that has 
cured him. So in England, we believe in the methods by which 
we have succeeded. We have been able to manage our own 
affairs. Thus we have acquired a considerable part of the gen- 
eral wealth of the country, and we have succeeded in having im- 
portant laws enacted by Parliament. But even if we were less 
fortunate, nothing could be more detestable in our eyes than the 
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proposition of citizen Tortellier, that we should go to cutting the 
throats of our employers.”’ 

Socialism is, however, not dead. It still plays an important 
part in the politics of Germany and France, and funds are sent 
te those countries from other parts of Europe and from America 
with which to influence elections. Socialistic ideas also give rise 
at times to strikes in this country, as in the case of the strike of 
the employes of the Missouri Pacific Railway system in 1886, 
originating in the discharge of and refusal to re-instate a super- 
intendent. It is clear that such an officer may render himself 
unpopular with the men under him merely by the fidelity with 
which he discharges his duty to his employer, and vice versa, and 
that capitalists would not invest money in enterprises that were 
to be controlled by their employes. Such strikes, if they could 
succeed, would soon destroy the whole industrial system. They 
cannot succeed, because in such cases capital is fighting for its 
very existence, and destruction is better than defeat. 

Though the working classes may and should exercise a large 
influence on legislation, yet they cannot, even when most united 
and most oppressed, control it by resort to violence or threats, 
as was conclusively proved by the fiasco of chartism in England. 
Nor can they by uniting with other classes by like means destroy 
the union of authority, individualism and socialism upon which 
modern civilization essentially depends. The outburst of the 
French Revolution, based on theories of ideal equality, had no 
other effect than to transfer the power of the crown to an irre- 
sponsible lot of demagogues, and in the end Napoleon may be 
said to have succeeded to the throne of Louis XVI. with a vast 
increase of power. Intelligent workmen know these things, and 
the great body of their class are deterred from joining in the 
wild and headlong schemes of socialists and anarchists by moral 
principle, which is as well developed in them as in other classes 
of the community. Apparently, however, these schemes and 
those who advocate them will, for a long time, require looking 
after by those who prefer a reign of law and order to scenes of 
violence. The Labor Exchange, in Paris, which was closed a 
short time ago, established under government protection to serve 
as a place of reunion for about three hundred trades unions, 
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embracing about four hundred thousand members, and as a gen- 
eral intelligence office, soon became a focus for the diffusion of 
the dogmas of anarchy, a rallying-point for the idle, the vicious 
and the refractory. 

The question of apprenticeship requires a little more attention. 
The trades unions do not always seek to reduce the number of 
apprentices by fixing a ratio with the existing number of skilled 
workmen. Sometimes they make the terms of apprenticeship so 
onerous as to prevent most youths from trying to learn the art. 
Thus, in the silk industry in Lyons, though a young man may 
learn the mystery. of silk weaving in six months, yet he must 
serve an apprenticeship of four years. This is a benefit to the 
master, as it gives him the expert labor of the apprentice for 
three years anda half for nothing. On the other hand, it injures 
him by lessening the number of apprentices, thereby lessening 
the supply of skilled laborers, and so makes wages high. The 
advantage on the whole is with the workmen. A statute of 
Elizabeth fixed the period of apprenticeship in all trades at seven 
years. It wasrepealedin1841. At the time of the agitation for 
its repeal, it was found that the repeal was favored by masters 
and was opposed by employes. 

In order to meet the preparations for strikes made by work- 
men, employers form counter-organizations, of which the ‘* West- 
ern Iron and Steel Manufacturers’ Offensive and Defensive 
Alliance,’ in this country, may be regarded as a type. The 
policy of strikers is to attack the enemy in detail; that is, to 
strike against one factory or mill at atime. If the first strike 
succeeds, then they attack the others successively until all suc- 
cumb. By this means all the laborers interested can assist in 
the support of each strike, while most of them are drawing 
wages from the common enemy. To prevent the success of this 
policy, the coalitions of employers insure each other against 
strikes in sums proportioned to the amount of capital invested 
in each mill, the number of hands employed and the duration of 
the strike. This enables the immediate victim of the strike in 
each case to hold out longer, with a better prospect of success. 
In the meanwhile, if times are good, the other mill owners are 
running their mills at a profit. If this course seems not to be 
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advisable whenever a strike is declared against one employer, 
all the rest of them declare a lockout, thus throwing all of the 
workmen out of employment at the same time, and adding to 
their distress. In these ways each party tries to cripple the 
enemy as much as possible. 

It has been contended that as strikes are attended by such 
ruinous consequences, they should be forbidden by law, as they 
were by the English common law, and as they are to-day in 
Russia. But in a free country, where hiring between citizens 
sui juris can only rest on contract, the law cannot force one 
man to work for another, nor can there be any reason for giving 
any other than a civil remedy for the violation of labor contracts 
that would not equally apply to all other contracts; and if one 
laborer may quit his employer, you cannot prevent two or more 
from quitting at the same time. Persons engaged in the same 
calling usually consult about matters in which they have a com- 
mon interest. Consultation would be of no utility if it could 
not lead to concert of action.!. In France associations of work- 
men were long forbidden by law. The consequence was that 
secret societies were formed, which proved to be far more dan- 
gerous than open ones. In both France and England, after many 
legislative experiments, liberty of association is now conceded to 
workmen. Neither are strikes forbidden; but certain invasions 
of rights of property and of personal liberty, by threats and 
overt acts commonly attending strikes, are specially prohibited 
under penal sanctions. Like principles prevail in America and 
in all parts of Europe, save Russia. Thus modern jurispru- 
dence, after much vacillation, coincides with the law of the 
twelve tables, which conceded the power of association to all 
citizens, subject to liability to punishment for any infringement 
of the public peace. : 

There are tendencies that prevent wages from becoming 
either exceptionally high or exceptionally low. As a general 


1 It is not to be denied, however, has recently published an article in 
that this question is still open to dis- which he contends that strikes should 
cussion. M. Paul Leroy-Beaulieu, be prohibited by law. L’Economiste 
whose competency in respect of sub- Francais, No. 25. 
jects of this kind will not be doubted, 
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rule, the employe desires that they shall be high, the employer 
that they shall be low. But the employer knows that if his 
workmen are to do the most work and the best work, they 
must be well nourished, kept in good health, and be fairly well 
contented with their pay. On the other hand, the laborer 
knows that if he demands excessive wages he may render the 
business of his employer unprofitable, and put an end to it, 
thereby throwing himself and his co-laborers out of employ- 
ment, thus increasing the supply of labor, and at the same 
time lessening the demand, with a necessary farther decline in 
wages. There is an ideal medium point in every case at which 
wages should be fixed for the mutual advantage of both parties ; 
but as there is no visible standard by which it can be ascer- 
tained, and both parties are liable to be blinded by ignorance, 
and misled by passion and prejudice, different views will pre- 
vail and strikes and lockouts will ensue, the results of which 
are sometimes beneficial not only to the victorious party, but 
to the defeated as well, the defeated party having unconsciously 
contended for something harmful to their own interests. On 
the other hand, it often happens that strikers by unreasonable 
exactions kill the goose that lays the golden egg. It will thus 
be seen that the contest as to wages relates to a narrow margin. 
But small as the sum may be when considered with regard to 
each workman, the aggregate sum in dispute may be highly 
important. 

Two plans have been presented for the total prevention of 
strikes, both alike in respect of the fact that they contemplate 
the blending of all the interests of production in the same per- 
sons. The first is the plan of co-operation, which is alluring 
in theory, but disappointing in practice. When the employer 
and employes are working under a fixed tariff of wages, they 
have placed a valuation on the portion of the prospective profits 
that shall go to labor; and, since it is to be paid at all events, 
the employer becomes an insurer that this portion shall be 
unconditionally paid; while under the system of co-operative 
labor the laborers furnish the capital, dispense with insurance, 
and take their own risk; and the risk has always proved to be 
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If the laborers can secure the necessary capital they are 
generally burdened with heavy interest. Workmen accustomed 
to rely upon fixed salaries are commonly too timid or too pru- 
dent to embark in enterprises that expose them to all the dan- 
gers of mismanagement, to all the risks of a fluctuating market; 
and they wisely distrust the fortunes of an undertaking that is 
to be turned over to the control of many persons, who may 
entertain widely-contlicting views on every subject that may 
come up. Although these associations admit new members, yet 
experience shows that there is a strong tendency to a reduction 
of numbers. When hard times come on, and losses are sus- 
tained, many shareholders, becoming discouraged, withdraw 
and go again to work for wages. On the other hand, if the 
affair proves a success, as in the case of the ‘* Rochdale 
Pioneers ’’ of England, sagacious and far-seeing members buy 
up the shares of their fellows, or they are bought up by outside 
persons seeking investments; and in either event the associa- 
tion soon loses its distinctive character by becoming an ordinary 
stock company or corporation. Thus there can be no hope for 
an institution that must be destroyed either by adversity or 
prosperity, since it is impossible for it to avoid both. 

Another proposed remedy is that of the socialist. We are all 
more or less familiar with the benevolent dilettanti who delight 
to draw attractive pictures of a community in which there shall 
be neither rich nor poor, great nor small, in which all the mem- 
bers being placed on a perfect level, shall work harmoniously 
according to their several abilities for the public good, forming 
one happy family from which dissension shall be forever ban- 
ished. Appropriately enough, these seductive plans are usually 
clad in the garb of fiction, which allows the writer a complete 
control over the materials with which he works, and enables him 
to ignore all the facts which lie at the foundation of his theories. 
According to his contention, good government first of all re- 
quires the total suppression of all inequalities of condition. As 
all men cannot be brought up to the highest standard of wisdom 
and ability, those who excel in these respects must be constrained 
to some level which may be approximately reached by the multi- 
tude. Titian must be cut down to the level of a sign painter, 
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and the style of Milton must be made to conform to that of the 
nearest local editor. 

Under such conditions there could be but small aspiration 
towards individual excellence; and as civilization could not ad- 
yance, and nothing in the universe can remain still, it would fol- 
low that its standard must continually decline until society would 
dissolve into its primitive elements, and mankind would relapse 
into barbarism. In an ideal state of the social organism, we are 
told, there would be neither buying nor selling, but every one 
would work in the workshops of the government, bringing every 
day his contribution to the general fund of useful things, where 
it would be appraised by a government board which would fix the 
true value on everything from a poem by Homer, a statue by 
Phidias, or a symphony by Beethoven to a child’s plaything or 
a basket of onions. It is assumed, of course, that there would 
never be any dispute as to the wisdom or justice of these appraise- 
ments; but it is difficult to see on what principle they could be 
made. We know nothing about commercial values save experi- 
mentally from the open market, where values are fixed by the 
desires and capabilities of all men having access to it. Boards 
that at present appraise the value of property do so by reference 
to recent sales or offers in the market. In the absence of markets 
to refer to, the assessments could only be whimsical and arbitrary ; 
and they would always be wrong. To-day no human being can 
tell what a thing will be worth to-morrow; but under this regime 
we are to be furnished with boards that will continually evolve 
out of their own consciousness some unfailing standard of values ; 
and though we know that all attempts heretofore made to regu- 
late values by law have resulted in signal failures, we are here 
asked to believe that all men would acquiesce uncomplainingly 
in decisions made by boards probably inferior to that composed 
of the barber and the curate in Don Quixote, and who could 
never give any reason for any conclusion which they reached. 

No one complains so much of officials as the socialist ; and yet 
he proposes a plan that would cover the land with officials like 
the locusts of Egypt. Such an officialism would establish a 
slavery more terrible and exasperating than any that has ever 
been known, which would have no other merit than that it could 
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not last for more than a single day. As there would be no large 
rewards without infringement on the sacred principle of equality, 
the mainspring of enterprise would be broken. Bad as the world 
is, there is still room for congratulation that the schemes of the 
socialist, involving a life without ambition and without hope, a 
mere existence of dreary monotony, only enlivened by the vexa- 
tion caused by petty officials, is something beyond the range of 
possibility; a conclusion that rests upon experiment as well as 
induction; for socialism has been often tried in small and homo- 
geneous communities made up of men strong in the faith, and 
has as often failed ignominiously. Even the institution of the 
firm and resolute Puritans in New England failed because of the 
restraints that were imposed by it on personal liberty; and yet 
the restraints of Puritanism were only one to a thousand of those 
that are involved in the socialistic project. At present the 
agrarian socialist is merely a purveyor for the camp of the 
anarchist. 

Very closely akin to this plan is that of having the govern- 
ment buy up all the railroads and telegraphs, with any other 
property the present management of which is complained of. I 
cannot dwell upon this proposition that has been discussed in 
every possible phase, and which has found but few intelligent 
supporters outside of doctrinaires that are always ready to take 
the risk of the most colossal experiments. The problem with 
us is not like the railway problem that exists in small countries 
like Prussia. To consider the railway question alone, we have 
about one-half in length of all the railways in the world, which 
are operated by about 1,200,000 men. If the proposed system 
were adopted, the government would abdicate its function as a 
disinterested arbiter between all forms of enterprise, would itself 
enter the field of competitive industry with such powers as no 
monopoly has ever possessed. This power would be placed in 
the hands of American politicians, with results that no one can 
safely speculate upon; though it is plain enough that a govern- 
ment that is republican and parliamentary, and by no means 
administrative, could never bear the strain that would thus be 
put upon it. 

There is another plan which, though only a palliative, has 
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heretofore been attended with nothing but good results, and 
which, no doubt, will be hereafter extended; I mean that of 
profit-sharing with employes, a plan that has been successfully 
adopted, with some variations in detail, by the Illinois Central 
and the Pennsylvania Railway Companies. 

The establishment of courts of arbitration has been attended 
with most gratifying results, particularly in England. For these 
we are chiefly indebted to Mundella, an English manufacturer, 
and to Robert Kettle, an English county judge. 

Their plans differ in some respects that I have not time to 
dwell upon. Dr. Brentano, who had given to this subject his 
most profound attention, says that wherever a court of arbitra- 
tion has been created in any industry ‘there has been, since 
that time, neither a strike nor a lockout.’’ By the act of Parlia- 
ment of August 6, 1872, passed at the instigation of Mr. Kettle, 
a legal sanction has been given to these tribunals. These are 
constantly being extended from place to place, from industry to 
industry. They are composed of equal numbers of judges 
chosen by employers and workmen, with an umpire agreed upon 
by both parties. When a dispute has actually arisen it is often 
found to be difficult to unite on the choice of an umpire; but 
that difficulty is lessened when the umpire is chosen for the period 
of ayear or longer. The courts of arbitration hold a session 
every three months, hear testimony, and settle all disputes that 
arise between the employer and his employes. As nations are 
now learning that international disputes may be settled more 
cheaply and more satisfactorily by arbitration than by war, it 
may be that the parties to the conflict between capital and labor 
may learn to profit by their wholesome example. 

The chief advantage of courts of arbitration consists in the 
fact that they furnish an inexpensive method of settling dis- 
putes before they become envenomed by a war of words. After 
a strike has once begun, amicable settlement becomes difficult, 
if not impossible. 

Not infrequently, in the increasing excitement of the pas- 
sions, the original grounds of controversy are lost sight of and 
are succeeded by personal hostility and malice. For the devel- 
opment of these the occasion is opportune. Workingmen whose 
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families are pinched by poverty and tortured by want have 
beheld with envious eyes their employer reveling in riches and 
luxury. They assert that while he has been getting richer, 


they have been getting poorer. Yet they have worked like. 


slaves, and individually he has neither tviled nor spun. That 
with these conditions any provocation, real or fancied, should 
breed bitter feelings is but natural; and these, as the contest 
deepens, become more intense until they reach the point of im- 
placability, and the revolted workingmen are ready to say with 
George, afterwards Duke of Clarence, in King Henry VI.:— 


‘“« But when we saw our sunshine make thy spring, 
And that thy summer bred us no increase, 
We set the axe to thy usurping root; 
And though the edge has something hit ourselves, 
Yet, know thou, since we have begun to strike, 
We’ll never leave till we have hewn thee down.” 


Thus the controversy, begun with the intention to extort an 
increase of wages, or a shortening of the hours of labor, 
results in riots, destruction of property and bloodshed. 

The old laws were simply punitory, and therefore inefficient. 
In Magdeburg, in 1301, ten representative strikers were burned 
alive in the market place. At Cologne, on the 21st day of 
November, 1371, thirty-two striking weavers were executed ; the 
next day, many others were murdered; finally eighteen hundred. 
with their wives and children, were banished, and their guild hall 
was demolished. After the great strike of weavers at Nottingham, 
in the early part of this century, many were condemned to death 
and to transportation. The efficacy of punishment depends more 
on its certainty than on its severity. When multitudes of men 
combine to violate the law it is impossible to punish them all, 
and when punishment is meted out to a few only, the greater 
number of persons equally guilty who go unpunished are rather 
exasperated than subdued, and by the arbitrary selection of vic- 
tims the moral example contemplated by the law is lost. But 
until recently nothing like preventive process seems to have ever 
been thought of. 

Without any disparagement of the courts of England and 
America, which have built up the most admirable system of 
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jurisprudence ever fashioned by man, it may be suggested that 
at times they may have looked at the law too much through the 
pin-hole of precedent, may have been sometimes too conservative, 
and may have failed to keep pace with the advancing strides of 
civilization. This reflection occurred to me with unusual force 
in reading the very able and instructive opinions delivered 
by Mr. Circuit Judge Taft and Mr. District Judge Ricks very 
recently in the case of Toledo R. Co. v. Pennsylvania R. Co. 
This was a case of a boycott of a particular railway by the 
engineers of other railways because the railway thus pro- 
ceeded against had employed engineers who were not members 
of the Brotherhood of Locomotive Engineers. The boycott 
was carried out by an order issued by the chief executive officer 
of the brotherhood requiring all employes of several other rail- 
ways to refuse to handle any cars or freight that had been hauled 
over the offending railway. 

Application was made for a mandatory injunction to compel 
the chief executive to rescind this order, and also to compel the 
railways not included in the boycott, and their employes, to 
receive and handle the cars and freight coming from the boy- 
cotted railway. It was objected that a mandatory injunction 
could not issue until final decree. That, of course, would make 
the remedy useless. The objection was overruled. Certain em- 
ployes, having evaded compliance with the injunction, were 
arrested for contempt. It was objected that they had not been 
made parties to the suit; but the court held that as they were 
employes of the defendants, and were aware of the injunction, 
they could be proceeded against without making them parties. 
It was further objected that there was no precedent for these 
proceedings. But the court said: ‘‘ Itis said the orders issued 
in this case are without precedent. Every just order or rule 
known to equity courts was born of some emergency, to mect 
some new conditions, and was, therefore, in its time, without a 
precedent. If based on sound principles, and beneficent results 
follow their enforcement, affording necessary relief to the one 
party without imposing illegal burdens on the other, new reme- 
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dies and unprecedented orders are not unwelcome aids to the 
chancellor to meet the constantly varying demands for equitable 
relief. Mr. Justice Brewer, sitting in the Circuit Court for Ne- 
braska, said: ‘I believe most thoroughly that the powers ofa 
court of equity are as vast, and its processes and procedure as 
clastic, as all the changing emergencies of increasingly complex 
business relations and the protection of rights can demand.’ Mr. 
Justice Blatchford, speaking for the Supreme Court in Joy v. 
St. Louis,) said: ‘* * * Itis one of the most useful func- 
tions of a court of equity that its methods of procedure are ca- 
pable of being made such as to accommodate themselves to the 
development of the interests of the public in the progress of 
trade and traffic by new methods of intercourse and transporta- 
tion.’ The spirit of these decisions has controlled this court in 
its action in this case.’’ 

As to the merits of the case, the court said: ‘‘ But this court 
recognizes to its fullest extent the large measure of personal 
liberty permitted to employes, and, while it feels they have vio- 
lated their contract of service, it disclaims any power to compel 
them to continue that service against their will, under the facts 
of this case. The insuperable difficulties attending an attempt 
to enforce the performance of continuous personal service have 
heretofore deterred courts of equity from undertaking to grant 
relief in such cases. But in the varying circumstances under 
which the employer’s rights to-such relief are presented it often 
happens that adequate protection is only possible by restraining 
the employes from refraining to do acts which they have com- 
bined and conspired to do, and the inhibiting of which secures 
the relief to which the employer is clearly entitled. By such 

i modes of procedure courts of equity are often able to afford 


protection where they could not do it by attempting to enforce 
specific performance. 
* * * * * * . * * 


* * 
‘*If the employe quits in good faith, unconditionally and 
; absolutely, under such circumstances as are now under consid- 
eration, he is exercising a personal right which cannot be denied 
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him. But so long as he continues in the service, so long as he 
undertakes to perform the duties of engineer or fireman or con- 
ductor, so long the power of the court to compel him to dis- 
charge all the duties of his position is unquestionable, and will 
be exercised. As hereinbefore intimated, the duties of an 
employe of a public corporation are such that he cannot always 
choose his own time for quitting that service; and so long as he 
undertakes to perform and continues his employment the manda- 
tory orders of the court to compel all lawful service can reach 
him and be enforced. The circumstances when this freedom to 
quit the service continues and when it terminates it is not now 
necessary to determine; but there certainly are times and 
conditions when such right must be denied. 


* * * * * * * * * * * * 


«The rule that equity will not enjoin a crime has here no 
application. The authorities where the rule is thus stated are 
cases where the injury about to be caused was to the public alone, 
and where the only proper remedy, therefore, was by criminal 
proceedings. When an irreparable and continuing unlawful 
injury is threatened to private property and business rights, 
equity will generally enjoin on behalf of the person whose rights 
are to be invaded, even though an indictment on behalf of the 
public will also lie.”’ 

Another highly important case is that of the United States v. 
Workingmen’s Amalgamated Council of New Orleans,' in 
which, upon an application for injunction, Judge Billings 
held that a combination of men belonging to a trades 
union with a view to prevent by violence and intimidation the 
employment of non-uniun men in the transportation of goods 
between the States and between the States and foreign nations 
was a violation of the Interstate Commerce Law. 

I trust that I may be pardoned for expressing the opinion, 
confessedly of no great value, that these are among the most 
important decisions that have been rendered for many years. It 
opens a new perspective of practical utility to be attained through 
the preventive process of courts of equity. 
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The usefulness of trades unions of laborers in cases of arbitra- 

tion is obvious; for without some such organization arbitration 
would be impossible. Their utility was shown in the first case 
just mentioned in the same way; for an injunction against the 
chief officer of the brotherhood operated through him at once 
upon all of its members, as they held themselves subject to his 
orders. 

But let it not be supposed that such unions are altogether 
beneficial. Far from it. Their rules limiting the number of 
apprentices cannot be justified. Every man ought to be allowed 
freely to choose his calling in life. The right to labor is the 
first of all rights, and it ought not to be limited by artificial 
restraints. Besides, the result is to exclude from various call- 
ings men who are the most qualified to excel in them. More- 
over, the efforts of the union men to exclude non-union men 
from employment leads to the grossest injustice and oppression. 
What the unions seek to attain is a monopoly of labor. 

Most of our State constitutions contain the declaration that 
‘* perpetuities and monopolies are contrary to the genius of a 
republic, and shall not be allowed.’’ This is but the expression 
of the ascertained fact that competition is the life of trade. 
If you remove or suppress that competition by any artificial 
means, monopoly at once ensues. Many years ago, before the 
extension of transportation by railways, the several merchants 
of a village, when weary of competition, would agree to mark 
up all their goods on a certain day a certain per cent. thus 
creating a monopoly. 

So it was common a few years ago for competing railroads 
to pool their earnings. After that they could charge what 
they pleased without detriment to either, and neither had any 
particular inducement to furnish good service. At present, the 
monopoly of the village merchants can no longer be imposed ; 
for goods are now advertised with prices annexed by large 
dealers in all our cities, and are sent on demand to all parts of 
the country by mail and by express; and the pooling of earnings 
by railway companies is forbidden by the Interstate Commerce 
Act. 


The plan adopted by merchants in small villages could rarely 
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or never be successfully carried out in large places, for if a 
concurrence of all the merchants in the agreement could first be 
obtained, some would be found that would violate it, in which 
case it would be necessarily abandoned by common consent. 

I have spoken only of the unions of skilled workmen. As 
‘for the unskilled, though, like the farmers, they sometimes 
attempt to form and keep up such unions, yet all such efforts 
are fruitless, because they are too numerous and too scattered, 
and because their necessities often prevent them from with- 
holding their products from the market until the advent of 
better times. Like lawyers, doctors and professional classes 
generally they are debarred from increasing their wages by 
combination. 

The local and somewhat primitive monopolies mentioned have 
been succeeded by others far more portentous. In 1869, the 
Standard Oil Trust, the first of the kind, was organized. It 
was a combination among the refiners of crude petroleum in 
Pennsylvania and Ohio. This scheme was attended with such 
astonishing pecuniary success that it was in the course of a few 
years applied to almost every kind of industry. The proprietors 
of various mills said to each other: ‘*‘ We are now spending 
large sums of money in the race for business, in advertising, in 
sending out drummers, and so on. If we will only pool our 
property, and put it under one control, we shall save all this 
expense; we can also dismiss many agents and employes, as one 
superintendent or cashier will do all the work that is now done 
by twenty; and we can charge what we please for our products, 
for we shall then have no competition. In short, let us quit 
trying to cut each other’s throats, and let us begin to fight the 
public.’” This reasoning resulted in a trust; and with the 
results of trusts we are familiar. 

As soon as the trust is formed the price of the goods is marked 
up, and as every increase in price means a decrease in consump- 
tion the production of goods is not so great as it was. Therefore 
certain mills are closed, or are run on shorter time, and workmen 
are told that their services are no longer needed. The profits 
derived from this proceeding are phenomenal. Thus on the 
establishment of the Standard Oil Trust, though the railways 
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were carrying the products of this monopoly nominally at the 
same rates imposed on other refiners, they paid the Standard 
Oil Trust $10,000,000 in eighteen months in rebates that were 
agreed on. The result was that ‘ its competitors were ruined, 
and idle factories, old pipe lines no longer used, and business 
wrecks throughout the country give evidence of enormous 
economic waste.”’! The most marvelous thing was that by its 
agreement with the railways the trust not only secured and re- 
ceived a rebate on its own shipments, but also on all shipments 
of oil made by other producers. A few years ago the Cotton 
Seed Oil Trust by a single stroke of the pen reduced the price 
of cotton seed from $7 to $4 a ton, thus realizing two million 
dollars per annum on that item alone; the loss being sustained 
by the planters who raised the seed.? 

It would be of but little use to put down competition unless 
it could be kept down. To accomplish this result, the trusts 
resort to measures analogous to those used by laborers to keep 
down the number of apprentices. If a number of men, say in 
the south or west, conclude to begin the manufacture of some 
article of necessary consumption, it will not be long before they 
receive a letter reading somewhat as follows: ‘* We notice with 
regret that you purpose to start a factory in your place for the 
purpose of making the commodities which we are now produc- 
ing in a manner acceptable to dealers. You are no doubt aware 
of the fact that for many years we have supplied your market 
with articles of that kind. This we have done at the lowest 
possible cost of production. Our duty to our customers as well 
as to ourselves forbids that we shall sit idly by, and let our 
trade be taken out of our hands. We therefore think it proper 
to advise you that if you persist in your purpose we shall sell 
the articles that we manufacture in your town and country for 
much less than you can make them for. Hoping that you will 


receive this communication in the same friendly spirit by which 
it is dictated, we remain, etc.”’ 


1 Richard T. Ely, Harper’s Magazine, 2 “Monopolies and the People," by 
August, 1886. Handley v. Cleveland Charles Whiting Baker, 79. 
R. R. Co., 31 Fed. Rep. 689. Cook on 

“<The Corporation Problem,” 37, 
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This letter is signed by some well-known manufacturing firm, 
and means what it says. On inquiry the promoters find that 
while they can start their factory with a capital of $100,000, it 
will take a million more to fight the battle with monopoly; 
therefore they usually desist. Occasionally a very rich man 
like Claus Spreckles may start an opposition sugar refinery ; 
but in that case there is no guaranty that if he comes out safely 
from the conflict with an established trust, it will not very soon 
disappear in the capacious bosom of that trust, with a participa- 
tion in the extra twenty-five per cent that the trust levies on 
the consumer. 

It has sometimes been said that the effect of the trusts is to 
bring down prices, owing to the greater cheapness with which 
goods can be manufactured on a large scale; and that the proof 
of this lies in the fact that refined oil is now sold for less than it 
was before the Standard Oil Trust was formed. In this state- 
ment there is no truth whatever. It would be strange if these 
trusts should forego the very objects for which they were created. 
The truth is that the price of oil has gone down because the 
Standard Oil Trust was never able to corner the entire produc- 
tion, and has therefore always been subject to the law of com- 
petition; and because of the extraordinary development of the 
oil industry in Russia, which has reduced prices the world over. 

But the evil does not stop here. Lord Coke pointed out an 
evil effect arising out of monopolies from the fact that the 
public are defrauded by having goods of an inferior quality 
imposed on them.!' Those who have the absolute power to fix 
whatever price they please on the commodities that they sell may 
freely indulge that privilege without reference to quality. The 
result of our monopolies has been that goods of greatly inferior 
quality have usurped the market of the country, and have placed 
a stigma on our products abroad, turning out in some cases, as 
in the lucifer matches, which have been put on the market for 
years by the Match Trust, articles so deplorably bad that noth- 
ing like them can be found elsewhere in the whole world. 

Mr. Cooley, whose opinion has always been listened to by the 


1 The Monopolies, 6 Coke, 159, 
VOL. XXVII. 47 
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profession with respect, says: ‘‘ A few things may be said of 
trusts without danger of mistake. They are things to be feared. 
They antagonize a leading and most valuable principle of indus- 
trial life in their attempt not to curb competition merely, but to 
put an endtoit. The course of the leading trust of the country 
has been such as to emphasis the fear of them. * * * When 
we witness the utterly heartless manner in which trusts some- 
times have closed manufactories and turned men willing to be 
industrious into the streets, in order that they may increase 
profits already reasonably large, we cannot help asking ourselves 
whether the trust as we see it is not a public enemy, whether it 
is not teaching the laborer dangerous lessons, whether it is not 
helping to breed anarchy.’’? 

While the trusts are thus making inferior articles of consump- 
tion, and selling them at extortionate rates, they frequently 
declare that there is an ‘‘ over-production,’’ shut down their 
mills, turn their workmen out of employment, and wait until 
the needs of the public require the payment of the coveted 
prices; the phrase ‘‘ over-production ’’ having with them a tech- 
nical meaning, which, being interpreted, signifies that the trusts 
are not making as much money as they want to make. 

To meet these evils the ‘‘ Anti-Trust Aet’’ of Congress was 
passed and approved on the 2d day of July, 1890. It smites 
with illegality all the combinations made in restraint of trade, 
all monopolies, and all contracts,leading up to them, and imposes 
heavy penalties on the individuals that become parties thereto. 
It provides that suits may be brought in the Federal-courts to 
restrain violations of the act, for forfeiture of property used 
under any contract, or by any combination, or pursuant to any 
conspiracy mentioned in the act, and for private remedies for 
persons injured by the forbidden acts perpetrated by the classes 
against whom it is directed. 

The act has been criticised because it contains no definitions: 
but the common law terms used in it seem to be sufficient. The 
language is searching, and the provisons are drastic. If properly 
supplemented by State legislation and enforced by the courts in 


1 Cited in Cook on “The Corpora- guage is even more severe and em- 
tien Problem,’’ 234. Mr. Cook’s lan- phatic. Id. 222. 


of 


the spirit in which it was enacted, the various combinations 
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against which it is leveled may in all probability as well as make 
up their minds to retire with their ill-gotten gains, to seek less 
devious methods.' No doubt those who have once tasted the 
sweets of monopoly will not willingly repair to less profitable 
pursuits. We know something of that secrecy, worthy of the 
Council of Ten in Venice, with which the business of our great 
corporations is conducted ; but in this instance if secret measures 


are adopted, they will be attended with unusual perils, and the 


courts will possess very ample powers of investigation in 


1 When the act was passed the fol- 
lowing trusts were known to exist: 1. 
The Steel Rail Trust. 2. The Nail 
Trust. 3. The Iron Nut and Washer 
Trust. 4. The Barbed Wire Trust. 
5. The Copper Trust. 6. The Lead 
Trust. 7. The Slate Pencil Trust. 
8. The Nickel Trust. 9. The Zinc 
Trust. 10. The Sugar Trust. 11. The 
Oilcloth Trust. 12. The Jute Bag 
Trust. 13. The Cordage Trust. 14. 
The Paper Envelope Trust. 15. The 
Gutta Percha Trust. 16. The Castor 
Oil Trust. 17. The Linseed Oil Trust. 
18. The Cottonseed Oil Trust. 19. 
The Borax Trust. 20. The Ultramar- 
ine Trust. 21. The Whiskey Trust. 
22, The Standard Oil Trust. 23. The 
Match Trust. 24. The Dressed Beef 
Trust. 25. The Starch Trust. 26. 
The Distillers’ and Cattle Feeders’ 
Trust. 27. The Straw Board Trust. 
28. The School Book Trust. 29. The 
Gas Trust. 30. The Cigarette Trust. 

2 In Stanton v. Allen, 5 Denio, 434, 
suit was brought on a note given on 
account of an agreement to regulate 
freight between the owners of boats 
on the Erie and Oswego canals “ by a 
uniform scale to be fixed by a com- 
mittee chosen by defendants, and to 
divide the profits on their business 
according to the number of boats em- 
ployed by each.”” The court held that 


proceedings both civil and criminal.? 


“the tendency of such an agreement 
is to increase prices, to prevent whole- 
some competition, and to diminish pub- 
lic resources,’’ and that it was “‘ there- 
fore against public policy, and void by 
the principles of the common law.” 
To like effect see People v. Fisher, 14 
Wend. 9; Comm. v. Carlyle, Brightly, 
36; Hooker v. Vandewater, 4 Denio, 
349; Craft v. McCononghy, 79 Ill. 346; 
Arnot v. Pitsing Coal Co., 68 N. Y. 
558; Morris Run Coal Co. v. Barclay 
Coal Co., 68 Pa. St. 173; India Bag- 
ging Asso. v. Kock, 14 La. Ann. 164; 
Texas Ry. Co. v. Southern Pac. Ry. 
Co., 41 Id. 970; Anderson v. Jett (Ky.), 
12 S. W. R. 670; Santa Clara Mill Co. 
v. Hayes, 76 Cal. 327; Central Salt Co. 
v. Guthrie, 35 Ohio St. 666; De Witt 
Wire Cloth Co. v. New Jersey Wire 
Cloth Co., 14 N. ¥Y. Supp. 277; Moore 
v. Bennett, 29 N. E. R. 888; U.S. 2. 
Jelico Mountain Coal Co., 46 Fed. R. 
432; Gibbs v. Consolidated Gas Co., 
130 U. 8. 396; Currier v. Concord Ry. 
Co., 48 N. H. 321; Alger v. Thatcher, 
19 Pick. 54; Denver Ry. Co. v. Atche- 
son Ry. Co., 15 Fed. R. 650; Morrill 
v. Boston Ry. Co., 55 N. H. 531; 
Richardson v. Buhl, 77 Mich. 632; W. 
U. Tel. Co. v. American Tel. Co., 65 
Ga. 160; Stewart v. Erie Trans Co., 
17 Minn. 372. 
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It too often happens in our country that important social 
and economic questions fall into the domain of party politics, 
after which reason and common sense are apt to be banished, 
and their place usurped by idle declamation. Fortunately, in 
the present instance, there is a feeling common to men of all 
political parties that the evils that I have mentioned ought to be 
suppressed ; and in view of the past history of our institutions we 
are fully justified in predicting satisfactory results to be attained 
at no distant day. 


4 


NOTES. 


Tue ProposEp AMENDMENT OF THE ENGLISH Law or ConsPIRACY.— 
The intimate connection between the history of the law of conspiracy, 
and that of the growth of combinations, as trade unions, formed by the 
working classes, as means of social and economical betterment, is evi- 
dent at a glance, by turning to such well-known books in England as 
Mr. Justice Wright’s ‘‘ Law of Criminal Conspiracy,’’ or Roscoe’s 
‘Criminal Evidence,’’! or, in America, to the second volume of 
Bishop’s ‘‘ Criminal Law.’’ But the later evidence of this connection 
is to be seen in the proposed ‘‘ Bill to Amend the Law Relating to Con- 
spiracy and Breach of the Peace,’’ which bears the names of Mr. 
Asquith, the home secretary, and Sir Charles Russell, the attorney- 
general. 

Next to its mission to carry a home rule bill, the present govern- 
ment’s most sacred pledges have been given to the cause of labor, and 
one of the standing demands of the trade unions for some years past, 
and especially since the rise of what is called the new unionism, has 
been, that the law of conspiracy, of which they had formerly, and even 
of late, been the victims, should be amended at the earliest possible 
opportunity. This was promised in the queen’s speech at the opening 
of Parliament, and, though all parliamentary proceedings are now more 
uncertain even than they usually are, whatever may be the fortune of 
the bill, it has at least been printed, and is now before the public. 

The method proposed is by an amendment of an act of 1875, the 
‘“* Conspiracy and Protection of Property Act,’’ which was intended to 
remove the obstacles which still remained to the free action of trade 
unions, owing to the old decisions respecting combinations in restraint 
of trade, and in spite of the legislation of 1871, providing that the pur- 
poses of any trade union should not, by reason merely that they are in 
restraint of trade, be deemed to be unlawful, so as to render any mem- 
ber of such trade union liable to criminal prosecution for conspiracy or 
otherwise. 


It was ruled by Mr. Justice Brett, now Lord Esher, the Master of the 


1 The article on conspiracy in the written by Sir James Fitz James 
eighth edition and which forms the Stephen. 
basis of those in later editions, was 
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Rolls, in the famous case of the London Gas Stokers, tried in 1872, that 
the provisions of this statute had not affected the common law of con- 
spiracy. Thus, that an agreement or combination to force an employer 
to conduct his business contrary to his own will, by anything done such 
as would have the effect of ‘‘ annoying or interfering with the mind” 
of the employer in carrying on his business, was an illegal conspiracy ; 
and that it was not necessary that any one should be ‘‘ personally” 
molested, to make it so. Evidently this made impossible the legal ex- 
ercise of the ordinary methods by which the trade unions acted as 
organized bodies, pursuing what public opinion had come to acknowl- 
edge to be, their rights of exacting terms from their employers, 
Moreover, it drew public attention to the fact that the law of conspir- 
acy put into the hands of the judges an undefined, and therefore dan- 
gerous, power of legislation, which is besides antiquated in these days, 
when, as Sir James Stephen has said, the criminal law is sufficiently 
developed to provide all the protection for public peace, and for the 
property and persons of individuals, which they are likely to require, 
under almost any circumstances which can be imagined, and that its 
further development ought to be left in the hands of the legislature. 
On the other hand, there was the plausible theory, which has also been 
urged against codification of the law, that it is unadvisable to lose the 
advantage of the power of applying the principles of the common law 
to new offenses and combinations, which cannot be anticipated or spe- 
cifically constituted crimes. To the holders of this doctrine, nothing 
could be more satisfactory than the delightful elasticity of the conspir- 
acy laws, and nothing more convenient for repressing the growth of the 
trade unions, which was filling the upper and middle classes with alarm. 

In the case above mentioned, the definition of conspiracy made to the 
jury, was that which is to be found in all the books, ‘‘ the agreement” 
(or confederacy as Bishop calls it) ‘‘ of two or more persons to do an 
unlawful act, or to do a lawful act by unlawful means.’’ But what 
meaning has ‘‘ unlawful?’’ Not ‘‘ criminal,’’ for there are many cases in 
which a combination to do a thing is a crime, although the act itself, if 
done by an individual, would not be a crime, e. g., a conspiracy to 
seduce. Nor ‘‘tortious.’’ It is not a crime to conspire to commit an 
ordinary trespass; and no case goes so far as to decide that a combina- 
tion to commit a breach of contract is a conspiracy. Thus the word 
** unlawful,’’ in this definition, has no precise meaning; and the defini- 
tion is, in reality, no definition at all. One thing only is certain from 
the cases, viz., that a combination to commit any crime is an indictable 
conspiracy. It is impossible to say precisely in what cases a combina- 
tion to commit a civilinjuryis a conspiracy. But above all these, there, 
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isa third class of cases which are especially obnoxious to those to 
whom freedom of political, social, or economical combination, is an 
object. The deduction from these is, that there is an almost uncon- 
trolled discretion in the hands of the judges to declare it to be a crime 
to combine to do almost anything which they regard as morally wrong, 
or politically or socially dangerous.! 

In the society of the present day, and especially of a day so recent 
as 1872, the great movement of the working classes was the one against 
which this judicial power might be used, in opposition to the prevailing 
spirit. Their great political influence, the discussions in parliament, 
and the report of the labor laws commission, at length brought about 
the passing of the Conspiracy and Protection of Property Act of 1875. 
We are only dealing now with the law of conspiracy, and therefore we 
omit all matters between employers and workmen comprised in it, not 
relating to that subject. 

By section three of this act, it was declared that an agreement or 
combination by two or more persons to do, or procure to be done, any 
act, in contemplation or furtherance of a trade dispute between em- 
ployers and workmen, shall not be indictable as a conspiracy, if such 
act, committed by one person, would not be punishable as a crime. 
The definition of a crime, for the purposes of the act, was an offense 
punishable on indictment, or one punishable on summary conviction, 
whereof the punishment should be either imprisonment absolutely, or 
at the discretion of the court, as an alternative for some other punish- 
ment. In the case of such summary convictions, the imprisonment 
was not to exceed three months, or such time as was prescribed for the 
punishment of the act, which the combination was intended to do, or 
procure to be done, when committed by one person. 

There were saved from the operation of the act, all classes of con- 
spiracy for which punishment is awarded by any act of parliament; and 
it was not to affect the law relating to riot, unlawful assembly, breach 
of the peace or sedition, or any offense against the sovereign or State. 

The result of this legislation, within the sphere marked out for its 
action, was to make the test of conspiracy the criminality of the object 
aimed at, as ascertained by statute, or decided cases, and to remove 
the ambiguity arising from those two classes of uncertain *‘ unlawful ’’ 
actions, which have been above mentioned. The part of the judges in 
the further definition and creation of the law of conspiracy, was stopped. 

In other respects the law has remained unaltered to the present day, 


1 This paragraph is a summary of the criticism in Roscoe’s Criminal 
Evidence, 11th edition, p. 400. 
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ani the trade unions have no longer any cause to fear the extraordinary 
doctrine of Lord Esher in the Gas Stokers’ case, that, notwithstanding 
a statute declaring that the acts of a trade union should not be unlaw. 
ful, because in restraint of trade, so as to render members liable to 
prosecution for conspiracy, yet for these same acts a conspiracy might 
be charged. The attempt, indeed, has been made to utilize this ruling, 
even since the act of 1875, in a group of prosecutions in 1891,! but a 
court consisting of the Lord Chief Justice and four other judges, de- 
clared that the doctrine seemed contrary to good sense and elementary 
principles; suggested that an incorrect report was responsible for what 
had been ascribed to Lord Esher; and was of opinion that the law 
concerning combinations in reference to trade disputes, is contained in 
38 and 39 Vict.,? and in the statutes referred to in it, and that acts 
which are not indictable, under that statute, are not now, if, indeed, 
they ever were, indictable at common law. 

These cases, and the opinions thus expressed, were not only victories 
for the unions, but showed that the law of conspiracy, in its relation to 
disputes between employers and workmen, had reached a satisfactory 
stage; and the discussions between the convictions in the lower courts 
and their quashing in the Queen’s Bench Division did more: they 
raised the whole question of the conspiracy law in general. And before 
the final decision, while there was doubt as to the extent to which 
legislation protected the special class for whose benefit the law had 
been modified, restricted, and more definitely marked out, a strong 
feeling had grown up for putting the public at large, and the unions on 
the same footing in this matter, it being always understood that the 
statute of 1875 should be taken at its ‘* face value.’’ This, as we have 
seen, did happen, and what was desired could be effected by simply 
extending the conspiracy test of the act to all classes of cases. 

The new bill contains only three sections, and the essential part of it 
is section one, which extends section three of the act of 1875 to ‘‘ every 
agreement or combination by two or more persons to do or procure to 
be done any act,’’ and repeals the words ‘‘ in contemplation or further- 
ance of a trade dispute between employers and workmen.’’ Buta 
proviso excepts from this criminal test certain classes of acts which the 
commission of judges who framed the draft Criminal Code Bill of 1879 
(which still remains un-enacted), considered at that date to have been 
expressly decided to be conspiracies, and therefore proposed to make 
expressly punishable by statute. They are conspiracies to bring false 
accusations; to prevent justice; to defile women; to defraud; to pre- 


1 22 Q. B. Div., p. 545. 1 C. 86, 
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vent by force the collection of rates and taxes. These acts may be, in 
some circumstances, either simple wrongs, or at most torts; but there 
can be no question of the desirability of giving the sanction of a statute 
to the common law decisions in regard to them. : 

The method of generalizing the law by amending an act relating only 
to a limited class, is open to objection; but, however awkward it may 
be, the result is to put the crime of conspiracy on a safer and sounder 
footing (if the bill is passed) as we may well hold it ought to be, con- 
sidering the peculiar dangers and anomalies, as well of its present 
definition as of its administration. 

We could not then have such differences of opinion as were found in the 
case of the Mogul Steamship Company v. McGregor Gow & Co.,! where 
Lord Esher held that an agreement among two or more traders who are 
not and do not intend to be partners, but where each is to carry on his 
trade according to his own will, except as regards the agreed act, that 
act being one to be done for the purpose of interfering, i. e., with 
intent to interfere, with the trade of another, was not only an actionable, 
but an indictable conspiracy, as a public wrong; while the Lords Jus- 
tices Bowen and Fry held that, not only was it not indictable, but was 
not even actionable. Whatever may be the rights or wrongs of such 
combinations of capital, or of other combinations, it ought not to be, 
and it is not (to use the language of Lord Justice Bowen), the province 
of judges to mould and stretch the law to keep pace with the calcula- 
tions of political economy. If necessary, that ought to be done by 
legislation. G. H. K. 


More Asout our Law Scuooits.— There have been a number of 
changes in the law school of the Northwestern University, at Chicago, 
during the last year. Prof. Henry W. Huffcut has gone to the Cornell 
University, and the law school of the same university has taken an addi- 
tion to its faculty in the person of John Maynard Harlan, a son of the 
distinguished jurist of the same name. This law school was founded in 
1858 by Judge Henry Booth, the present honorary dean, as law school. 
of the University of Chicago, and was afterwards known as the Union 
College of Law. Judge Booth is still in service as an instructor, though 
we believe he has passed his 80th mile-post. Next to him in years is Hon. 
William W. Farwell, formerly a judge of the Circuit Court of Cook 
County, Illinois, who holds the office of secretary of the faculty, and 
whose years date back to 1817. Hon. Harvey B. Hurd, who edited an 


1 23 Q. B. Div., p. 610 (1889). 
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edition of the statute laws of Illinois, and who is away up in his pro- 
fession, retains his connection with the faculty. One of the active 
members of the law faculty,— we say active, because the president of 
a university is generally the honorary president of its law faculty, and 
in this case the office is not honorary merely,—is Prof. Henry Wade 
Rogers, president of the university. Prof. Rogers was formerly a 
member of the faculty of the law department of the University of 
Michigan, and is the author of a work on expert evidence. He isa 
vigorous thinker and an active worker in the direction of law reform. 
The dean of this law school is Hon. Henry W. Blodgett, for many years 
judge of the District Court of the United States for the Northern Dis- 
trict of Illinois, and who has lately been one of the counsel of the 
United States before the Behring Sea Arbitration. At the annual com- 
mencement of this law school the orator was Hon. Theodore Roosevelt, 
the president of the Civil Service Commission. His subject was ‘‘ The 
College Graduate and the State.’’ He dwelt strongly on the duty of 
taking part in the work of active politics, attending the primaries, cau- 
cuses, and conventions, and he disparaged those who shrink from the 
rough, hard work of politics because it jars on their nerves, or is dis- 
tasteful to them. The university complimented Mr. Roosevelt with the 
degree of Doctor of Laws. 

The Canadian Law Times for June, contained a short but very sug. 
gestive article upon the Law School of Toronto. The official designa- 
tion of this law school is not known to us at this time, nor do we know 
whether it is a branch of the University of Toronto or not; but it seems 
that it is under the control of Benchers of Osgoode Hall. They have 
re-appointed Messrs. Marsh and Armour as lecturers, and have appointed 
Mr. John King, Q. C., and Mr. J. McGregor Young, in place of two 
retiring lecturers, for three years. The Canadian Law Times criticises, 
in a pointed manner and with obvious propriety, the policy of changing 
the lecturers in a law school once in three years, suggesting that, by 
the time a new lecturer gets his hand in, so to speak, he is liable to be 
turned out, and that, under the system of rotation, a lecturer has no 
deep interest in doing more than to get through a stated number of 
lectures. Among other things, this article says:— 


But he should not acquire the habit of waiting for his mental food to be pre- 
pared and brought to him. 

A long and heavy course of lectures exhausts both lecturers and students. 
The last month of the session is a tiresome and harassing one, and but little 
good can come of a jaded audience listening to a jaded lecturer. The experi- 
ence of the past three years, if it has taught anything, has taught that. It 
could not be expected that a scheme which was perfection itself would have 
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been framed at first. It is to be hoped that the matter will receive fair, judicial 
consideration at this juncture, and a more liberal system be adopted. 

The Benchers, in pursuance of a policy lately adopted by them, threw open 
all the appointments except that of the principal, and re-appointed Messrs. 
Marsh and Armour, and appointed Messrs. John King, Q. C., and J. McGregor 
Young in place of two retiring lecturers, for three years. The policy, to say 
the least of it, is a doubtful one. Unless a man is born with a faculty for im- 
parting his knowledge a course of three years will not do more for him than 
equip him for the future. Just as he gets in form, he must run the risk of being 
supplanted by a successor. His lectures may be crude the first year, less crude 
the second, and reasonably good the third. But dissatisfaction’s seeds are sown 
the first year because he is not a brilliant success, sprout the second year, and 
the third year it is determined shall be his last. 


It is evident that the law schools are rapidly superseding the old 
haphazard system of preparing young men for the bar by ‘‘ reading”’ 
in the office of practicing lawyers. Law schools are multiplying so 
rapidly in the United States that we can hardly keep track of them. 
We notice in one of our exchanges an advertisement of the law school 
of Western Reserve Unvwersity at Cleveland, Ohio, which is a two-year 
law school, with not less than ten instructors devoted to different sub- 
jects, —two of them ex-judges of the Circuit Court of Ohio, and one 
of them probate judge of Cuyahoga County in that State; still another 
(Hon. Augustus J. Ricks) is a judge of the United States Circuit Court. 


The Weekly Law Bulletin (Cincinnati) says :— 


At the last meeting of the board of trustees of the Ohio State University, 
held Wednesday and Thursday, the School of Law was the subject of consid- 
eration, and action was taken giving the school more definite and permanent 
organization. Fuller announcements will soon be out. A closer connection 
with the university than has heretofore existed was provided for. The leading 
members of the faculty are retained, and the course of study remains sub- 
stantially as before. Upon request of Judge Williams, the former dean, he 
was relieved from further service, and it was determined to select some one 
who could give the work more immediate attention. This resulted in the 
choice of W. F. Hunter, Esq., of the Columbus bar. Mr. Hunter has been a 
leading member of the faculty, having had the subjects of Sales, Bailments 
and Interpretation of Statutes. 


The Canadian Law Journal says :— 


It is a good sign of the legal growth of a young country when text-books 
written by men of that country are made use of to instruct the profession of 
the future. It is therefore with pleasure that we note a few changes that have 
been made in the curriculum of the Law School, and which take effect next 
school year. The additions made to the Canadian text-books now on the 
course are that Mr. A. H. Marsh’s “‘ History of the Court of Chancery ’’ has 
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been placed on the first year curriculum, and in the third year Mr. J. J. Mac- 
laren’s work on “ Bills and Notes’ is substituted for ‘‘ Chalmers on Bills,” 
while Mr. W. H. P. Clement’s “‘ Law of the Canadian Constitution’ will be 
read when the British North America Act is required. The second interme. 
diate examination under the Law Society curriculum has been discontinued, 


and the examinations for certificate of fitness and Call will be a thing of the 
past after next May. 


We have received the calendar for 1893 of the law school of Dalhousie 
University, of Halifax, Nova Scotia. The ‘‘ officers of instruction ’’ of 
this law school are as follows: Richard Chapman Weldon, A. M. (Mt. 
All.), Ph. D. (Yale). Dean of the law school and George Munro 
Professor of Constitutional and International Law. Lecturer on Crimes; 
Benjamin Russell, A. M. (Mt. All.), Q. C., Professor of Contracts. 
Lecturer on Bills and Notes, Sales and Equity ; C. Sydney Harrington, 
Q. C., Lecturer on Evidence, Partnership, Agency and Companies; 
William B. Ross, Q. C., Lecturer on Torts, and George Ritchie, LL.B. 
(Harv.) Lecturer on Real Property. This law school is, to some 
extent, wedded to obsolete methods of education. Candidates for the 
degree of Bachelor of Laws are required to pass the matriculation 
examination, or a recognized equivalent. This matriculation exami- 
nation demands such a knowledge of Latin as will enable the candidate 
to pass an examination in the first three books of Cesar, the first book 
of Virgil or the first book of Gaius on Justinian. This is very well. 
We trust that the law schools will not become so far modernized as to 
dispense with some knowledge of Latin. But this matriculation exam- 
ination embraces also the first two books of Zenophon’s Anabasis, but 
with the proviso that candidates may substitute French for Greek. 
There is no propriety in requiring a candidate for the degree of 
Bachelor of Laws, in a country where the administration of justice is 
conducted entirely in the English language, to understand either Greek, 
French or German ; and the first of these three languages is of the least 
possible importance to him. In fact, the loading of a young man down 
with collateral and ornamental knowledge, instead of enhancing, 
actually impedes his success in the profession of the law. It is 
strange that educators have not sense enough to see this. A man’s 
mental capacity may be likened to a reservoir of water, into which 
water is running, and out of which it is running. It can expend but so 
much in a given length of time, and so much of it as is expended upon 
useless collateral studies is, of course, deflected from the main work of 
his life. The crime of the old educators against the rising generation 
has consisted in deflecting a large portion of their mental energies, 
during the receptive period of youth, from the study and mastery of 
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the profession for which they are intended. Aside from this, the law 
school of Dalhousie University presents a good many commendable 
features. There are sessional examinations — in other words, the quiz, 
which cannot be dispensed with in the training of students. It is a 
great error to suppose that the lecture can be wholly substituted in the 
place of class examination and quiz. Moot courts are held every week 
in this law school, — and indeed, in most, if not all, of the American 
law schools, — and this is veryimportant. The work of the moot court 
is supposed to be a close imitation of the real forensic work upon which 
the student will enter as soon as he engages in practice. The mock 
parliament also prepares the student for the more ambitious employ- 
ment of politics, to which success at the bar is by many regarded as a 
stepping-stone. We note the following curious statement: ‘ Bachelors 
of Laws are entitled to wear gowns and hoods. The gowns are similar 
to those worn by barristers-at-law. The hoods are of black silk stuff, 
with a lining of white silk, bordered with gold colored silk.’’ The 
library of this university contains a good set of English and Canadian 
reports, a number of sets of the leading American reports, and a num- 
ber of English, American and Canadian legal periodicals. It has been 
enriched during the year by the gift of the valuable law library of the 
late Sir Adams G. Archibald, K. C., M. G. Much care has been 
taken to perfect the sets of statutes contained in this library, and the 
generosity of many public men has enabled the library to secure almost 
complete sets of the statutes of the Provinces of Canada. In connec- 
tion with this matter, we venture to add that the study of the statute 
law is too much neglected in our law schools. In the American law 
schools, for example, there ought to be a period of drill in the revised 
statutes of the United States, and in the statute laws of the State in 
which the law school is situated, — confined, of course, and necessarily, 
to the leading features of the statute law. The lawyer who thoroughly 
understands the statute law is often a very dangerous antagonist. We 
do not here allude to the general principles of statutory construction, 
because we assume that that is regarded as an essential part of the 
training in every law school. 

While upon this subject, —if our memory is not at fault, —one or 
two leading American law schools have lengthened their course of study 
to four years. The American Law Review desires to enter a plea for 
a five-year law school, ending with the degree of Master of Laws. In 
the great law school of the Roman empire at Berytus, in Asia Minor, 
the course of study was five years; and the American common and 
statute law is certainly a more complicated system and much more dif- 
ficult to master than was the Roman law, even in its later period. The 
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law student of the five-year law course ought to be allowed to matricu- 
late at sixteen, and ought not to be required to possess any other quali- 
fications than a boy at sixteen may fairly have acquired at the public 
schools. His course of legal study ought to go hand in hand with a 
certain course of academical studies, such as may be regarded as 
essential to the equipment of a lawyer. This ought, of course, to in- 
elude the study of Latin, and especially of what is called civil law 
Latin. It ought also to include a very thorough course of training in 
the grammar of the English language. It should take in a course in 
history, and especially of English and American history. The constitu- 
tional history of England and that of America should not be neglected. 
Some attention should also be paid to political economy, and gener- 
ally to questions of political science. The young legal gladiator should 
be allowed to neglect the Greek language and all modern languages ex- 
cept English, and even what are called higher mathematics. The only 
training in mathematics which should be insisted upon, should be arith- 
metic and bookkeeping. It would be too much to require him, ina 
course of five years, with his other studies, to become an expert ac- 
countant ; but he ought to be required to know, before passing his final 
examination, what very few lawyers know, often to their regret, — the 
leading principles of keeping mercantile and banker’s accounts. The 
boy who is put to thinking law and to reasoning as lawyers and judges 
reason, at an early age, will find himself, at the end of five years, pos- 
sessed of the intellect and bent of a lawyer. In fact, he will be a 
young legal gladiator, and his success will demonstrate the truth that 
the study of law is just as good a means of mere mental discipline as 
is the study of Greek or of mathematics, and that it is a far better 
means for disciplining the mind of a lawyer in the work of a lawyer. 
We have received the catalogue of the law school of the University of 
Louisville, Kentucky. This is one of the oldest law schools in the west 
orsouth. In this catalogue are published its alumni, beginning with 
the year 1847, and embracing names distinguished on the bench, at the 
bar, and in the history of our country. The faculty consists of Hon. 
W. O. Harris, LL. B., Dean (late Judge Louisville Law and Equity 
Court). Professor of Law of Real Property and of Criminal Law ; Hon. 
Emmet Field, LL. B. (Judge Jefferson Court Common Pleas). Pro- 
fessor of Pleading, Evidence, and the Law of Contracts; and Charles 
B. Seymour, A. M., B. S., Professor of Equity Jurisprudence and of 
Mercantile Law. The plan of instruction consists both of lectures and 
class teaching, and leading cases are constantly referred to and the stu- 
dents examined thereon. The students are required to take notes of the 
lectures, and are advised and expected regularly to spend time in the 
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court-house, witnessing the trial of cases. The diploma of this school is 
a license to practice law in Kentucky. 

We have received the catalogue of the law school of the University of 
Colorado, for 1892. This law school is located at Boulder, which is the 
seat of the University of Colorado. It was opened in September, 1892, 
with a large attendance. It is certainly situated in a healthful cli- 
mate, unless the elevation above the level of the sea is too great, and 
unless there is too much ozone in the atmosphere. As in that entire 
country, the cost of living is cheap, the table board being put 
down at only $3.75 a week, and rooms for students, including 
light and heat, at only $2.00 per month. No tuition is charged 
to residents of Colorado, and non-residents to pay only a nomi- 
nal fee. The matriculation fee in any department of the university is 
but $5.00. The annual fee for the reading-room is one dollar. The 
library, which is for the use of the whole university, contains more than 
8,000 volumes. This law school presents the following numerous 
faculty of instructors and lecturers: James H. Baker, LL.D., 
President; Moses Hallett, LL.D., Dean, Lecturer on American Con- 
stitutional Law and Federal Jurisprudence; Vincent D. Markham, 
Lecturer on the Law of Contracts and Sales of Personal Property ; 
Ebenezer T. Wells, Lecturer on the Law of Real Property and Trusts ; 
Willard Teller, Lecturer on Equity Jurisprudence, Pleading and Prac- 
tuce; Hugh Butler, Lecturer on Common Law and Code Pleading, and 
the Peculiarities of Colorado Law and Practice; Victor A. Elliott, 
Lecturer on the Law of Water Rights and Riparian Privileges ; Luther 
M. Goddard, Lecturer on the Law of Patents, Copyrights and Trade- 
Marks ; Robert S. Morrison, Lecturer on the Law of Mines and Mining ; 
John Campbell, Lecturer on the Law of Private and Municipal Cor- 
porations; Oscar F. A. Greene, Lecturer on Roman Law; Charles S. 
Thomas, Lecturer on the Law of Bailments and Evidence; Charles M. 
Campbell, Lecturer on the Law of Personal Property, Bills of Exchange 
and Promissory Notes; Merrick A. Rogers, Lecturer on Criminal Law 
and Procedure, Guarantee and Suretyship; and Alfred C. Phelps, Lec- 
turer on the Law of Personal Rights, Torts and Damages; William C. 
Kingsley, Lecturer on the Law of Domestic Relations and Partnership ; 
Henry T. Rogers, Lecturer on the Law of Wills, Executors and Admin- 
istrators; Robert W. Bonynge, Lecturer on the Law of Agency and 
Insurance; William Dillon, Lecturer on the Conflict of Laws ; Herbert 
B. Shoemaker, Instructor in Law; Calvin E. Reed, Assistant Lecturer 
on the Law of Real Property ; William M. Maguire, Assistant Lecturer 
on Constitutional Law; Henry C. Charpiot, Assistant Lecturer on the 
Law of Domestic Relations; Edwin B. Morgan, Assistant Lecturer on 
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Equity Jurisprudence ; Albert S. Blake, Assistant Lecturer on the Law 
of Contracts; Lucius M. Cuthbert, Assistant Lecturer on the Law of 
Wills, Executors and Administrators; Horace G. Lunt, Assistant Lec- 
turer on the Law of Private and Municipal Corporations; Lewis §, 
Young, Instructor in Law; Albert A. Reed, Instructor in Law; Charles 
E. Lowrey, Ph. D., Librarian. 

We have received the catalogue of the University of Missouri, for 
1892-3. This university has a corp of not less than sixty instructors 
in all its departments. Its department of law was founded in 1872, — 
Judge Philemon Bliss, formerly of the Supreme Court of Missouri, 
being the first dean. Upon the death of Judge Bliss, Hon. Alexander 
Martin succeeded to the office. Prof. Martin had been long a practi- 
tioner at the bar of St. Louis, and stood at the head of the legal pro- 
fession in Missouri. He had served for two years upon the Supreme 
Court Commission of that State. Prof. Christopher G. Tiedeman, now 
a member of the law school of the University of New York, and author 
of several works on the law, was for some years resident professor. He 
was succeeded, upon his resignation, by Prof. John D. Lawson, also 
the author of a number of works familiar to the legal profession. The 
present faculty of the department of law is as follows: Richard Henry 
Jesse, LL.D., President of the University; Alexander Martin, A. M., 
LL.D., Dean of the Faculty and Professor of Law ; James Aull Yantis, 
LL.D., Professor of Law; John Davidson Lawson, B. C. L., LL.D., 
Professor of Law; Andrew Walker McAlester, A. M., M. D., Dean of 
the Medical Department, Lecturer on Medical Jurisprudence; Paul 
Schweitzer, Ph. D., Lecturer on Toxicology; Frederick Charles Hicks, 
Ph. D., Lecturer on Theory of Jurisprudence; Hon. George B. Mac- 
Farlane, Judge of the Supreme Court of Missouri, Non-resident Lecturer 
on Criminal Law; Hon. Elmer B. Adams, Ex-Judge of Circuit Court 
of St. Louis, Non-resident Lecturer on the Law of Wills and Adminis- 
tration; Hon. James A. Seddon, A. M., LL.B., Ex-Judge of Circuit 
Court of St. Louis, Non-resident Lecturer on Commercial Law; and 
Hon. Upton M. Young, of the St. Louis bar, Non-resident Lecturer on 
Equity Jurisprudence. Since the destruction of the main building of 
the University of Missouri by fire on January 9, 1892, the curators 
have erected a large and commodious structure for the use of the law 
department, containing a spacious library room, two lecture rooms, 
moot court and club rooms, and quiz rooms; also offices for the pro- 
fessors. The law department entered into possession of these new 
quarters in February last. The University of Missouri is situated at 
Columbia, a small town about six miles north of the Missouri river, and 
thirty miles from Jefferson City, the capital of the State. The diploma 
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of Bachelor of Laws, granted by this law school, entitles the holder te 
be enrolled as a member of the bar in the courts of the State of 


Missouri. 


Oxe aND THREE YEAR Law Scuoois. —The Chicago Legal News, 
referring to the tilt upon the subject of one year law schools, between 
the Albany Law Journal and this Review gives its opinion as follows: 


In this State the two years’ course entitles the student who stands well in his 
classes to admission to the bar without examination before the courts. There 
has been an effort made within the past year to extend the course to three 
years, but it has failed. We are not in favor of the one or the three years’ 
course, but believe when a student graduates from a law college in good stand- 
ing after taking a two years’ course, he ought to be entitled to admission to the 
bar. A law student in our great cities can fit himself as well in two years for 
admission to the bar now, ashe could fifty years ago in four years. 


CHANCELLOR WALWoRTH’s ADDRESS TO THE BaR ON ASSUMING THE 
Dons or His Orrice.—In turning over the first volume of Paige’s 
New York Chancery Reports the other day, our eyes fell upon the short 
address delivered by Chancellor Walworth to the bar on April 28, 
1828, on assuming the duties of his office. 


Gentlemen of the Bar: 


In assuming the duties of this highly responsible station, which at some 
future day would have been the highest object of my ambition, permit me to 
say, that the solicitations of my too partial friends, rather than my own inclina- 
tion or my own judgment, have induced me to consent to occupy it at this time. 

Brought up a farmer until the age of seventeen, deprived of all the advan- 
tages of a classical education, and with a very limited knowledge of Chancery 
law, I find myself, at the age of thirty-eight, suddenly and unexpectedly placed 
at the head of the judiciary of the State; a situation which heretofore has been 
filled by the most able and experienced members of the profession. 

Under such circumstances, and when those able and intelligent judges, who 
for the last five years have done honor to the bench of the Supreme Court, all 
decline the arduous and responsible duties of this station, it would be an excess 
of vanity in me, or any one in my situation, to suppose he could discharge those 
duties to the satisfaction even of the most indulgent friends. But the uniform 
kindness and civility with which I have been treated by every member of the 
profession, and in fact by all classes of citizens, while I occupied a seat on the 
bench of the Circuit Court, afford the strongest assurance that your best wishes 
for my success will follow me here. And, in return, I can only assure you, that 
I will spare no exertions in endeavoring to deserve the approbation of am 
enlightened bar and an intelligent community. 
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Chancellor Walworth, as is well known, had for a near predecessor, 
Chancellor Kent, who had been obliged to vacate the office under a 
statute of New York which retired judges on their reaching the age of 
sixty. Although he makes no allusion to the distinguished services of 
Kent (perhaps at that time they were not thought distinguished), ‘he 
filled worthily the seat which had been vacated by that eminent lawyer. 
It is even doubtful whether his decisions as chancellor ought not to 
rank with those of Kent. His frank admission of having been a farmer 
until the age of seventeen and having been deprived of all the advantages 
of a classical education, when read in the light of his subsequent 
judicial career, illustrate the fact that a classical education has not been 
necessary in the United States to distinction on the judicial bench, . 
Kent, indeed, was a graduate of Yale, but, as he afterwards said him- 
self, the curriculum at that day was so humble that he could scarcely 
have been said to have received a classical education. Another lawyer 
who, if he could only have sat as the president of a court of chancery. 
would have achieved an immortal distinction, and whose opinions in 
equity cases are skillful, broadminded, just and lucid, — Samuel F, 
Miller, — had often in the course of his life to lament the want of a 
classical education. But, as in the case of Horace Greely, it did not 
prevent him from learning how to put his native language to the very 
best uses of which it is capable; and perhaps the absence of a classical 


education, and of that affectation of classical learning which distin- 
guishes the opinions and writings of Story, and that classical affectation 
of style which distinguishes the rhetoric of Clifford, prove that one may 
achieve the ability to use his native language with the greatest power 
who has never had his memory, burdened with the idioms of other 
languages, — just as the ancient Greeks developed their native language 
without studying the language of any other people. 


Tue Country Lawyer. — We are not given to publishing after-dinner 
speeches, but the following happy remarks delivered by Hon. James A. 
Connolly, of Springfield, at the last annual banquet of the Illinois State 
Bar Association, must constitute an exception: — 


Mr. Chairman, Ladies and Gentlemen: 


As there may be differences of opinion concerning the limitation of the sub- 
ject assigned to me, I will assume that it relates to all but metropolitan lawyers, 
inasmuch as it is the fashion of the day to speak of the country as including 
every place outside the boundary lines of a metropolis. 

While the country lawyer might be classically termed “ Rusticus,”’ yet if we 
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take him as a class he will be found anything but a rustic cuss, when it comes 
to adexterous use of the “nice, sharp quillets of the law.”’ 

His clothes may not fit him like those of his city brother, but that is the fault 
of his tailor. 

His hair and beard may not be trimmed in “ Fashion Plate” style, but that 
is the fault of his barber. 

His office may not be swept and dusted daily; the horn books on his shelves 
may not be bright and clean as in the library of his city brother, and smart, 
clean volumes of reports and digests may not be so numerous, but what are 
there look like old soldiers just returned from a long campaign— they have 
seen service. 

While Hale, Coke, Blackstone, Chitty, Stephens, Story, if they could return, 
would feel like unnaturalized foreigners in the offices of his metropolitan 
brother, they could drop into the country lawyer’s office and feel at home, for 
they would find the cream of their life work holding the place of honor on his 
book shelves, and their names household words. 

The country lawyer loves ‘ old friends, old books,” and before the advent of 
the Prohibs, he loved the other member of the famous trinity — “‘ old wine ” — 
generally of the Kentucky brand. 

The country lawyer is a ruminant animal. 

He don’t swallow his legal food hastily, but he walks into the rich pasture 
fields of the horn books, knee deep, and filling himself, retires to chew it over 
and over, until healthy digestion enables him to assimilate it, and make it a part 
of himself. 

He don’t have to hurry. He don’t have to eat, sleep, think according to a 
time table made by some street or steam railroad company. 

He makes his own time table, changes it to suit his own convenience, and is 
therefore always on time. 

He makes the trip from sun to sun once every twenty-four hours, just as 
well as his hurrying metropolitan brother, even if he does not move for- 
ward quite as rapidly to the place where “ Finis” is to be written on his last 


While the metropolitan lawyer may be the clown in the circus, winning the 
applause of the half tickets, by his quips, his tumbles, and his swelling impor- 
tance, the country lawyer is the all around variety man who holds the attention 
of the whole tickets, by his bare-back riding, ground and lofty tumbling, tight 
rope walking, and blowing the trombone in the band. 

The country lawyer is the nag that can pull his share of a load of corn to 
market, or be stripped of his harness, mounted, and run and win a race at the 
crossroads. 

The country lawyer is something like the poet; he is more born than made, 
and humor presided at his birth, for a good joke never gets inside the lines of 
his county without giving him a call. 

Skim the cream off the milk in your dairy, and what have you left? 

Skim the country cream off your metropolitan bar, and what have you left? 

According to Darwin, it took a long time for the process of evolution to 
“evolute ’’ the tails off our ancestors, so that their descendants might comfort- 
ably wear fashionable trousers, but the process of evolution works more 
rapidly on the country lawyer, and often, when we find a metropolitan brother 
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winning all the races on the kite-shaped track of a metropolis, until he attracts 
the world’s attention, when the world hunts up his pedigree and training, it 
finds him, as a colt, putting on legal muscle by nibbling the short, stubby grass 
of jury trials around the primitive courts of country justices. 

Such early feed, in the legal pastures of the country, gives wind and mettle 
to the legal racer, and makes him a thoroughbred, as surely as the limestone 
soil and blue grass of {Kentucky, or the ozone of California, gives it to the 
equine thoroughbred. 

And when, in his maturer years, he wins the metropolitan races, he forgets 
the plaudits which greet him, while his thoughts turn back with pleasure to 
the scanty country pasturage of his early days, wherein he had to hustle from 


“ Early morn till dewy eve” 
for a living. 


With the country lawyer the law is still a profession, while with his metropoli- 
tan brother, it is a business at all times, except when attending bar associations, 

Bar associations are a modern institution. They are an innovation upon the 
established ways of our professional fathers, and the country lawyer takes to 
innovation very slowly. Indeed, it looks as though it would take the country 
lawyer as long to get in the way of attending bar associations as it did to 
work the tails off our ancestors. 

The country lawyer is a good deal of a fixture—he is the trunk of the 
tree — while his metropolitan brethren are the branches. 

The beauty of the tree is in the branches, but the sap is in the trunk. The 
branches bathe in the sunshine and wave in the breeze because the trunk sup- 
ports, uplifts, sustains them, and gives them new life when they droop and 
fail. 

The country lawyer is an eclectic, while his metropolitan brother is fast 
becoming a homeopath, dealing in specifics and specialties. 

In the broad field of equity the country lawyer roams confident and at ease, 
armed with all the weapons of full and even justice, while his metropolitan 
brother rarely ventures into these fields unless preceded by an injunction, 
which he relies on as often and as implicity as the darky does on his rabbit 
foot. 

The country lawyer can, if he choose, live by the rule quoted by Sir Edward 
me “ Six hours to sleep, in law’s grave study six, 

Four spent in prayer, the rest on Nature fix.” 

But his surroundings force our metropolitan brother to live by the rule of 
Sir William Jones: — 

“ Seven hours to law, to soothing slumber seven. 
Ten to the world allot, and none to heaven.” 

Metropolitan law colleges are factories that turn out keen polished pocket 
knives and razor blades. 

Country law offices are factories that turn out broad axes. 

When comes the conflict between right and wrong the broad axe is better 
than the pocket knife or razor blade, though not so polished or so keen of 
edge. 

When truth is to be rescued from the wilderness of falsehood the broad axe 
is the weapon needed. 
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When the interests of corporations and capital are involved, the smaller, 
keener, more polished blades are highly effective, but when the life, the liberty 
or the property of the citizen are assailed, the broad axe is the weapon for their 
defense. 

When the foundations for the jurisprudence of a State are to be shaped, the 
broad axe is indispensable. 

As nature, in all her varied moods of storm and sunshine, furnished the 
Indian with tropes and similes wherewith he garnishes his rude speech to the 
point of touching eloquence, so does Nature, in her daily touch of the country 
lawyer — Nature as it comes to him in the spreading fields, the clear skies, the 
unstudied gossip of neighbors, and the shrewd but homely speech of those 
among whom he lives, give to him a strength, a copiousness of illustration, an 
insight into the motives and minds of men, that enables him to touch with 
master hand the chords that lead to their hidden thoughts, and move them at 
his will. 

The law is a coy maiden. She is not to be had for the asking. 

She dislikes the ‘‘ sounding brass and the tinkling cymbal,” and flies from 
war’s alarms. 

The rude jostling she meets with in the busy metropolis, where the dollar is 
Deity, makes her shrink from it, and exclaim with Young: — 


“ Give me, indulgent Gods! with mind serene, 
And guiltless heart, to range the sylvan scene; 
No splendid poverty, no smiling care, 

No well bred hate, no servile grandeur there.” 


The country lawyer is an American product. It don’t flourish in Europe. 
The .aw there is not a coy maiden, but a worried and worn old wife, married to 


Force, but she has no control over the house, except when the old man is 
asleep, and even then she gives her orders with bated breath lest it may awake 
him, and drive her out of the house, as he has so often done. 

The country lawyer can not flourish under such a regime, for he is a guard on 
the people’s watch tower, and has always been first to sound the alarm when 
Force was found attempting to usurp the domain of law. 

The country lawyer, by years of calm study, undisturbed by smiles of 
fortune, years of reflection, of observation and of friction against his fellows in 
the every-day walks of life, gradually gains wisdom, as the bee gathers 
honey, and strength, as the athlete gains it, by daily endeavor, until, year after 
year in our nation’s history, we find him coming from the obscurity of his 
country law office, to lead the bar of a metropolis, to adorn the bench of State 
and Federal courts, and crystallize into enduring law the wisdom he gained in 
his country practice and life, by the study of those books which God made — the 
minds, the thoughts, the aspirations, the feelings of his fellow-men with whom 
he was so long and so closely in touch during his years as a country lawyer. 

Life may not bring to him as many golden sheaves as to his metropolitan 
brother, but if the intellectual part of man survives, and we believe it does, he 
brings to him that which he can take with him when Charon comes to ferry him 
over, whereas the golden sheaves, so laboriously gathered, might be left behind 
in eternal quarantine, as infected baggage, while he leaves to the generations 
that are to follow, the legacy of a jurisdiction enriched by him, for the pro- 
tection of the life, liberty and property of man. 
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Assgur Doma Acts wHICcH ARE LAWFUL Bur 
Hourtrvt, out or Mere Matice.— There stands in the back yard of a 
princely residence of Nob Hill in San Francisco a structure which is an . 
infamous monument either to law itself or to its administration. One 
of the four or five men who became enormously rich through the aid 
which the government of the United States voted to certain transcon- 
tinental railroads and through the bonding of such roads and the 
watering of their stock, and the levying of enormous stand-and-deliver 
tributes upon the people of California,— concluded to erect on that hill 
a princely mansion. In order to get the desired land, it was necessary 
to purchase all the lots in a single block. One proprietor of a small 
lot, probably in dimensions twenty-five by one hundred feet, refused to 
sell on his terms, or possibly refused to sell at all,— no matter which. « 
The multi-millionaire acquired title to all the other land in the block, 
and then proceeded to erect a momument which, as long as it stands, 
will be a perpetual memorial to the world of the imperfection of the 
jaw and of the traits of character which made him rich. That monu- 
ment consists of a tight plank wall about twenty feet high, built on an 
elevation of earth snugly around the small lot of the proprietor who 
refused to sell it to the multi-millionaire. As the theory of the com- 
mon law is that the proprietor of the surface of the land, unless he has 
parted with some subjacent portion of it, takes title in the form of a 
chunk of the earth’s surface extending downward to the center of the 
earth, in the shape of a can of Chicago beef, and extending upward 
usque ad celum; and as it is another principle of that law that the 
proprietor of land has a right to build upward so far as he pleases, so 
long as he does not disturb the ancient light of his neighbor ; and as the 
doctrine of ancient lights has never found footing in American law; 
and further, as the owner of the little lot had no ancient lights to be 
obstructed, his lot being vacant,— the multi-millionaire had the lawful 
right to build a wall around the little lot of the little proprietor, and to 
build it so high as to render the lot forever useless and unsalable, and 
incapable of being occupied except at an expense that would render its 
occupation impracticable. Now, under any system of law worthy of a 
half-civilized people, the small proprietor would have been allowed an 
injunction against the erection of the wall around his lot, or, after its 
erection, a mandatory injunction compelling the author of it to tear it 
down. That wall stands there in the full light of day, and it may 
stand there for many years to come —we rather hope it will; for as 
long as it stands there it will attract the attention of the American 
people to the infamous state of much of the law which we inherited 
from England. The true theory of law such as is worthy of any en- 
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lightened and just-minded people, relating to such an act, is, that 
when a person is actuated solely by malice, that is, with a positive 
intention to injure another and to accomplish no other purpose, in doing 
an act which otherwise would be lawful in itself, but from the doing 
of which he derives no benefit to himself, except the gratification of 
his malice,— he may be held liable for the consequences of such an act 
by the other who suffers therefrom. That we understand to be a 
principle of the Roman law, which was in many respects a much more 
just and enlightened system than the common law. In fact, the former 
was the development of centuries of high civilization, while the latter 
was an aggregation of barbarism.! 


ENJOINING THE PROSECUTION oF ACTIONS IN OTHER SraTEs. — The 
New York Law Journal quotes our observations on this subject? and 
gives its views as follows : — 


We concur in the spirit of these remarks to the extent of believing that the 
power to issue injunctions against actions in sister States should be sparingly 
exercised, and only when the peculiar necessity therefor is very obvious. In 
Kittle v. Kittle,’ the rule is stated that our courts, from motives of comity and 
public policy, will not restrain parties by injunction from proceeding in actions 
commenced by them in other States, except in very special cases, to prevent 
injustice and oppression. In that case it appeared that the defendant in an 
action for limited divorce in this State had commenced an action for a separa- 
tion in the State of Connecticut, and the injunction granted against the prose- 
cution of such latter action appears to have been prompted by a wise exercise 
of discretion. The decision in Dinsmore v. Neresheimer,* seems to go further 
in contending for the general exercise of the power in question. The defend- 
ant, a resident of the State of New York, commenced two actions against an 
express company in the Supreme Court of the District of Columbia, to recover 
the value of two packages, one of which was to have been delivered in Phila- 
delphia, and the other in Chicago. By the terms of the receipts, the liability 
of the company upon the first package was fixed at $50 (no specific valuation 
being placed upon it by the sender), and the liability upon the second package 
was fixed at $200, a valuation having been given at that amount. In the actions 
brought in the District of Columbia, larger sums than those above named were 
claimed, the packages being alleged to have been respectively worth $2,000 and 
$3,695.91. The suits were brought in the District of Columbia in order to 


1 It may be somewhat far-fetched justice of the Orange Free State in 
to go to South Africa for an authority Preller v. Schultz, 10 Cape L. J. pt. I., 
on the point of the Roman law, but pp. 83. 

that such was the Roman law is sub- 2 27 Am. Law Rev. 469. 

stantially conceded in a very learned 3 8 Daly, 72. 
and exhaustive opinion of the chief 4 32 Hun, 204. 
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avoid a decision of the New York Court of Appeals sustaining the validity of 
provisions in receipts limiting the company’s liability, and to take advantage of 
a decision te the contrary made by the Supreme Court of the District of 
Celumbia. It was held that the company could maintain an action in this State 
to restrain the defendant from prosecuting said actions in the District of Col- 
umbia. It was probably not an inequitable use of legal process to prevent the 
shipper from recovering anything more than the limited or declared value of 
the packages. But we can see how this case might be used quite plausibly, as 
a general precedent and argument, for compelling citizens of this State to sub- 
mit their rights to rules of law laid down by our courts, although the rules on 
the same subject established elsewhere may be different, and whether the cause 
of action arose here or abroad. On the whole, we believe that this special 


branch of equity jurisdiction should not be extended beyond the limits set by 
existing authorities. 


What the Supreme Court of the United States really decided in 
Cole v. Cunningham! was that for the courts of one State to enjoin 
persons within their jurisdiction from prosecuting actions in another 
State was not a refusal to give full faith and credit to the judicial 
proceedings of such other State, within the meaning of the constitu- 
tion of the United States;? nor was it denying to the citizens of one 
State the privileges and immunities of citizens of several States, within 
the meaning of another clause of the same instrument.? We sup- 
pose there could not be very much doubt about that. But certainly 
the jurisdiction, if it can be supported as a rightful jurisdiction 
under our system of government, ought to be sparingly exercised. 
If, however, there is any case where it can be properly exercised, it 
would seem to be the case where a court possessing chancery powers 
enters upon the winding-up of the estate of an insolvent person, firm 
or corporation. Here, if the power can be properly exercised at all, it 
would seem not an unreasonable exercise of it for the court to enjoin 
creditors, within its own jurisdiction, from prosecuting separate actions 
to reach assets of the insolvent in other States. It is true that the 
effect of a judicial transfer, in invitum of the property of the insolvent 
debtor to the assignee, receiver, or trustee, by whatever name called, 
appointed to administer it for the benefit of creditors, operates as an 
estoppel upon the inhabitants of the State within which the judicial 
transfer is made, according to the best opinion,‘ though there is one 


1 183 U. 8. 107. Bidlack v. Mason, 26 N. J. Eq. 230. 
2 Const. U. S. Art. IV., § 1. This doctrine was recognized in the 
3 Ibid., § 2. able opinion of Platt, J., in Holmes v. 
4 Plestoro v. Abraham, 1 Paige (N. Remsen, 20 Johns. (N. Y.) 229, 254, et 
Y.) 236; Hoyt v. Thompson, 5 N. Y.  seq., in which he dissented in part from 
320; Matter of Waite, 99 N. Y.453; the conclusion of Chancellor Kent, in 
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recent unfortunate decision to the contrary,! but the disposition of the 
courts of the State, within which the property of a foreign insolvent is 
situated, to give full effect to a judicial assignment of the property 
of the insolvent made in another State, will be unquestionably increased, 
where the citizens of the other State seek to avoid the effect of such 
assignment and to attach the property in violation of an injunction of 
the court making the assignment. 


Tue SwinomisH Romance: JupGe McBrine’s REMARKABLE Finpincs 
or Fact. — During the past week the leading topic of discussion in 
Skagit County legal circles was the hearing of the application for letters 
of administration in the Jno. T. Wilbur estate case. The interest in 
the affair was heightened on Tuesday last, when Judge McBride filed 
with the county clerk his ‘‘ findings of fact’? — a most remarkable doc- 
ument, the parallel of which probably never existed in this or any other 
State. The document was taken as a joke by all the attorneys, who 
believed that the judge was merely indulging a humorous mood, some- 
thing that he rarely allows to happen, but the paper is filed and is now 
a matter of official record. When the case is carried on appeal to the 
Supreme Court of the United States, as it is expected it will be, the 
members of that august body will no doubt read and wonder — just 
what their thoughts will be is hard to imagine. The document is such 
a peculiar gem of judiciary effort that it is herewith printed in full: — 


In THE SUPREME COURT OF THE STATE OF WASHINGTON, FOR THE COUNTY OF 

SkKaGIT. 

In the matter of the application for letters of administration in re estate of 
John T. Wilbur, deceased. 

FINDINGS OF Fact. 

Having been engaged for, lo! these many days in the pleasing task of in- 
structing juries as to the proper measure of damages in horse trades, and lis- 
tening to the plaintive appeals of those who rashly entered into contracts at a 
time when the ownership of a town lot in the impenetrable forest brought to its 
happy possessor visions of untold wealth, it is a relief to the court to turn aside 
from the contemplation of these engrossing subjects, and dwell upon the tale 
of innocence and love unfolded by the evidence in this case. 

It appears that away back in 1867, when many of the towns now ambitious of 
county seat honors were as yet unknown to fame, and the swelling bosom of 


a celebrated case between the same ' Catlin v. Wilcox Silver State Co. 
parties previously decided in that (Ind.) s.c. 24 N. E. Rep. 250. 

State. Holmes v. Remsen, 4 Johns. 
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the Skagit was still unvexed by the floating leviathan of commerce, the deceased 
John T. Wilbur, hailing from the effete east, first made his appearance upon the 
scene. 

One day in the early summer of the year aforesaid the said Wilbur, while 
presumably in the search of claims — although the evidence is strangely silent, 
upon that point —espied sporting upon a sand pit near Utsalady a dusky maiden 
of the forest whose supple limbs had been warmed by the heat of thirteen sum- 
mers and whose cheeks were uncaressed by aught save gentle zephyrs. Deeply 
impressed by her visible charms of person, and being of a bold and venture- 
some spirit, he then and there resolved to claim her for his own. He madea 
liberal offer, but she, modest maiden, not considering it good form to yield too 
readily, rejected with seeming disdain his amorous invitation. He returned to 
his lonely ranch on the Skagit, there to devise stratagems anew to encompass 
hisend. He heard her sweetly guttural accents in the sighing of the wind, and 
in the floating mist he ever beheld her voluptuous form. Later on with a retinue 
consisting of two noble red men from Snehosh—ah! the music of these Indian 
names! — he set out to visit his sable enchantress at her home upon the fir-clad 
hillside of the Swinomish reservation, near the banks of the murmuring slough 
of the same name. Arriving there without incident worthy of relating, he 
raised his former offer, now tendering her parents the princely sum of $50. But 
they looked coldly upon his suit, and the dutiful Kitty would not surrender her- 
self to his ardent embrace unaccompanied by the paternal blessing. The date 
cannot be determined from the evidence, but Kitty, who ought to know, says it 
was when the salmon were just beginning torun. Desiring to be exact in all 
things it occurred to the court that it might be well to continue the hearing 
this case for a few years while studying the habits of the salmon, but the liti- 
gants, anxious for the spoils, objected. An attorney, when a fee is in sight, 
seems to care but little for scientific observation. 

Once again he returned to his lonely ranch, There, in the solitude of his 
cabin with no one to spread his blankets, no one to weave his mats, he brooded 
over his state of single unblessedness until at length he determined to make 
one last despairing effort. This time he would go in state. So he consulted 
**Chip ’? Brown, who had taken unto himself as a wife a child of the forest, and 
it was all arranged. 

One day as Kitty lay upon the bank, viewing her charms as reflected in the 
waters of the Swinomish, she was startled by the approach of a canoe contain- 
ing our amorous swain, “‘ Chip’’ Brown, Mrs. Brown and a large number of In- 
dians from a neighboring tribe, hired for the occasion. The line of battle was 
drawn. On one side were ranged Kitty, her father, mother, relatives and 
friends and Joseph, their tribal chief, on the other Wilbur, ‘‘ Chip’? Brown, 
Mrs. ‘‘ Chip,’? and his mercenary train. And the prize contended for was none 
other than Kitty herself. Mrs. ‘‘ Chip,’ being detailed to act as interpreter, 
advanced to the front and the battle of words which was to decide the fate of 
the dusky maiden began. The interpreter, the court is grieved to say — peace 
be to her ashes — abused her position of trust to descant upon the charms and 
graces of Wilbur, and, inasmuch she herself had tasted the delights of wedded 
life with a pale face, her words had great weight. "Twas long doubtful to 
which side victory would incline, but at an opportune moment, Wilbur himself 
advancing with $60 in his outstretched palm, the battle was won. Chief Joseph 
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thought the sale was a good one, and her father was satisfied with the price, so 
the money was divided among her male relatives, and Kitty, according to the 
law of her tribe, was a wife. 

Counsel insist that the evidence is insufficient to warrant the conclusion that 
the marriage was according to the custom then in vogue upon the Swinomish 
reservation, contending that Indian testimony is unreliable. In their zeal they 
seem to forget that the testimony of the Indians is corroborated by that of one 
of our most esteemed citizens—one who has served the people in various 
capacities of trust. He came here in 1863, and his detailed statement while on 
the witness stand ought to convince the most skeptical that in early days he 
made a careful study of Indian customs relative to marriage and divorce. 
Whether his investigations were carried on for the purpose of satisfying the 
promptings of a natural curiosity, or took an experimental turn, the court is not 
advised. 

Immediately after the divisions of the spoils came the wedding feast, the 
memory of which is cherished as one of the most glorious events in the annals 
of the tribe. What a feast that must have been, for little Bob, now 36 years of 
age, but then only 10, still retains a vivid recollection of it, and says with evi- 
dent pride that upon that ever-memorial occasion they had “ bread and tea and 
sugar.” 

To prevent others from being discouraged it might be well to add that 
Wilbur ran up the price, and $60 is the highest sum on record paid for a wife. 
Besides, Kitty belonged to a family of distinction. Neither should any one 
desirious of imitating Wilbur’s example hesitate overlong because his dusky 
enslaver said “‘No,’? twice. The court recalls some fairer daughters of Eve 
who said “‘ No,’? more than twice and, what is worse, stuck to it. 

According to the customs of this tribe good taste required three proposals. 
The first time the sighing swain, if an Indian, offers a pair of blankets or a 
canoe; if a white man, cash. The second time he must raise the ant — I mean 
he must increase the offer, and the third time he must fling in some additional 
inducement in the shape of worldly goods. The third offer is the critical test. 
If rejected then he knows it will be useless to apply again. It will be observed 
that the untutored denizen of the forest has an advantage over his pale-faced 
brother in this—he understands when the word “no” is to be taken in its 
literal significance. 

If the bargain turns out to be a bad one, the husband can return his wife and 
receive back his canoe, or blankets, or whatever the purchase price consisted 
of. This should be called to the attention of our law-makers. 

The fruit of the marriage was three children — one girl and two boys. The 
girl is dead, but the boys are still alive and join Kitty in the petition to have 
Bingham appointed administrator of the deceased, who departed this life — 
requiescat in pace — some ten years ago. 

In 1874 Wilbur entered in correspondence with one Sarah J. Wilcox, then in 
the wilds of central New York. Many a loving missive passed between them 
until finally in 1876, she came out here and marnied Wilbur, and Kitty, turned 
adrift, found solace in the arms of another. 

The bone of contention between Mrs. Wilbur No. 1 and Mrs. Wilbur No. 2, 
and their respective counsel, is the ranch, now worth $10,000, where Wilbur 
and “Chip”? Brown first devised the scheme which resulted in the translation 
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of Kitty from the haunts of her childhood to the abode of the pale face. There 
is much in this case worthy of comment did not the stiff formulas and cast 
iron rules of law forbid an excursion into the realms of fancy or philosophy, 
In conclusion, the court finds that Kitty is still alive and well, although 
somewhat tanned by exposure to the elements, and that all the parties to this 
action want the ranch. 
These findings are necessarily brief, but such as they are, it is to be hoped 


that, if this case goes up, they may serve as a guidance to the Supreme Court 
in determining the intricate questions involved. 


HENRY McBripz, 
Judge. 
—Seattle Press-Times, 


Dated March 30, 1893. 


RerorM OF THE Jormnt Stock Company Law IN France. — The Law 
Journal (London) says : — 


The French legislature, while carrying on its lively political business of 
upsetting ministries, has serious work of reform in hand which its more thought- 
ful members endeavor at odd moments to get its more flighty majority to 
attend to. One such measure, perhaps the most important at present under 
consideration in respect of its industrial importance, is for the reform of French 
company law. The present law gives great dissatisfaction. A number of years 
ago an extra-Parliamentary commission drew up a detailed scheme of reform, 
but whether it was too detailed and insufficiently practical it has not made prog- 
ress for years. Isolated proposals have since been made to reform the law on 
particular points, and a parliamentary commission under the direction, as rap- 
porteur, of M. Clausel de Conssergues has drawn up a series of modifications 
of the law which were recently adopted by the Chamber of Deputies. The 
shortcomings of the French law of 1867 on Joint-stock Companies are manifold, 
but among the chief of them are that shares cannot be issued of less than 500 
francs (201.) if the capital exceeds 200,000 francs (8,C00I.), and that after 250 
francs (10/.) are paid up, the shares can be made outto bearer. The object of 
the first of these provisions was to deter poor people from speculating, buying 
shares from public companies being supposed to be a bad investment for poor 
men’s money. Instead, however, of this impediment turning out to be an ad- 
vantage to the poor man, it has simply been found to prevent workmen from 
purchasing shares in industrial undertakings in which they are employed. As 
regards the other point, the permission to issue half-paid-up shares to bearer 
was inserted in the joint-stock companies law to palliate the effects of the other 
provision. It has worked disastrously in the case of companies forced to liqui- 
date, as any one might suppose. The proposals of M. Clausel de Conssergues’ 
bill are to allow the issue of shares of 25 francs, or 11., as in England, and to 
require, as English law requires, that these shares shall be ‘‘ nominative ”’ till 
they are fully paid up. There are other points of a more technical character in 
the bill remedying undesirable constructions which have been placed on the 
existing law by the courts, but we see no alteration in the provision thata 
company is not duly formed till its whole nominal capital is subscribed and the 
fourth part thereof paid up, which is certainly one of the greatest impediments 
to the progress of joint-stock enterprise in France. 
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Lecat Oratory. — The local reports of the Borden trial spoke some- 
what disparagingly of the closing address of ex-Gov. Robinson for the 
defense, and in a certain sense it probably was a disappoint- 
ment. That is to say, it was not the kind of a speech which was 
generally expected, considering the nature of the case and the 
opportunity that was offered for a different form of treatment. 
But when the matter is clearly examined, it will be seen that the 
right method was adopted to secure the desired result, which is the 
best test, after all, of every kind of intellectual service. As good:a 
judge of such things as ex-Senator Edmunds says it was the ablest 
argument in acriminal case that he ever read. It was not eloquent 
in the popular acceptation of the term. There were no picturesque 
flights of fancy in it, no dramatic adjustment of facts and conjectures, 
and no appeals to the emotions of the jury or the audience. Thechance 
to evoke tears was a tempting one, but Mr. Robinson put it aside, and 
talked to the men who held the life of his client in their hands as he 
might have conversed with them on a street corner about any ordinary 
occurrence. He wished to influence their judgment, and he went about 
it in a practical way, disdaining the formalties of rhetoric, and insin- 
uating himself into their confidence by simple, candid and honest 
methods. In short, he acted upon the suggestion of that great lawyer, 
Daniel O’Connell, ‘‘A fine speech is a fine thing, but the verdict is the 
principal thing.’’ 

There is reason to believe that criminal lawyers as a rule would do 
well to imitate Mr. Robinson’s style in this case. It is the style that 
has most effect with intelligent people, and that is apt to win a case 
which would be lost by the kind of talking that is obviously intended 
to prevent a dispassionate and unprejudiced consideration of the evi- 
dence. A resort to theatrical devices on the part of an advocate is 
always more or less indicative of a lack of confidence in his case. The 
average listener suspects at once that the purpose is to hide the facts 
and to gain a verdict of acquittal where there should be conviction. 
In some instances this policy is successful, but it fails much oftener. 
The emotional tendency of human nature is by no means so strong as 
it used to be. Education and progress have materially modified it, 
and it no longer responds as it once did to every passing touch. There 
is just as much sympathy with distress as there ever was, but there is 
not so much impulsiveness under artificial pressure. Juries are now 
generally composed of men who understand the difference between 
truth and rhetoric, and are not at the mercy of their imagination. The 
lawyer who has the greatest influence with them is the one who lets 
them know that he relies upon their intelligence and does not propose 
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to pull at their heart-strings. They resent the idea of being treated ag 
if they were not competent to weigh evidence, and insist upon using 
their own minds in reaching their conclusions. 

This is simply equivalent to saying that in the courts as in Congress 
and elsewhere the old-fashioned kind of oratory has ceased to be 
effective. The time has gone by for the ornate and sentimental 
speeches that the people of fifty years ago rated so highly. We are 
now living in an era of direct and unadorned public speaking. It is 
necessary for the lawyers, the politicians and the preachers to avoid 
pretense and clap-trap, and go to the root of matters without any 
waste of words or any form of bewilderment. When Mr. Robinson 
took the Borden jurymen by the button-hole, so to speak, and talked 
to them in a homely, common-sense manner, he proved himself to be 
an orator of the best type for that occasion and for the period. His 
address was eloquent in the respect that it was fitted to the circum- 
stances and that it served its purpose in spite of all adverse conditions, 
It disappointed those who had looked for a scene like a play or a page 
out of a novel, but it saved the life of the prisoner at the bar, and that 
was the thing of chief importance. Perhaps the same verdict would 
have been rendered if he had chosen a different style, but it would 
not have been accepted in the same spirit. He not only secured the 
acquittal of his client, but he brought it about in a way which softened 
public judgment as to the question of her possible guilt, and put the 
prosecution on the defensive. The lawyer who thus wins a victory 
deserves general praise, and sets his profession a fine example.— St. 
Louis Globe- Democrat. 


CoRPORATIONS FOR THE Practice or Law.—In several of the large 
cities there are corporations which keep abstracts of titles and which 
examine titles to real estate. This work they perform through the 
agency of a corps of hired experts, who are necessarily lawyers. We 
have also, in-our large American cities, a class of incorporated trust 
companies which act as trustees, curators, executors, administrators, 
and the like. Their business is in its nature closely connected with 
judicial administration, and most of their work is done by the means of 
hired legal experts. While they require capital, yet their business con- 
sists largely in practicing law. But the most pronounced form of 
practicing law by corporation which has come to our knowledge is seen 
in the formation, at 206 Broadway, New York, of a corporation called 
The Gilbert Elliott Law Company. It is simply the incorporation of a 
long established law and connection business, carried by a father and 
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his son with other associates,— Gilbert Elliott, Sr., and Gilbert Elliott, 
Jr. All of the gentlemen who are connected with the business whose 
names are displayed on their advertising card are ‘‘ counsel,’’ except 
the vice-president and secretary. These counsel are Gilbert 
Elliott, John T. Booth, Gilbert Elliott, Jr., and Wm. E. Dean. The 
‘* specialties ’’ advertised on the cards are collections, commercial law, 
corporation law, and patent law. The paid-in capital of the corpora- 
tion is stated to be $40,000. Striking as this innovation is, and much 
as it is opposed to in old-time ideas of the propriety of lawyers adver- 
tising specialties, it would be most unjust to draw an unfavorable infer- 
ence from it against the gentlemen connected with it. We have 
personally known Gilbert Elliott and Gilbert Elliott, Jr., for sixteen 
years, and are able to say that there are no better or more honest men, 
in or out of the legal profession. Practicing law by ‘‘ company”’ is 
not an anomaly in England, at least in what is called the lower branch 
of the profession. There are many firms of solicitors who advertise 
themselves thus: Brown & Co., or Johnson & Co.; and in many such 
cases the ‘‘ Co.’’ is nothing but a bureau of clerks. 


Tse American Bark ASssOcIATION 
held its sixteenth annual meeting at Milwaukee, August 30th, 31st and 


September Ist. The meeting was an enjoyable one. It was held in a 
beautiful city, whose bar and citizens generally, did everything they 
could to make the occasion a pleasant one. The members of the asso- 
ciation were gathered from thirty-five States, from Maine to California, 
from Florida to North Dakota and Washington. 


Address of the President. 


The president of the association, John Randolph Tucker of Virginia, 
delivered the usual address on the legislation of Congress and the States 
during the past year. In conclusion he said: — 


What has our Anglo-American race done? Give me pardon for taking a few 
moments to group its trophies, and recall its triumphs! 

1, It has proclaimed that sovereignty is an essence, an inalienable and indi- 
visible attribute, resident in and belonging only to the body politic, which is the 
aggregation of all the human beings composing it, united by jural consent, 
express or implied, for the purposes of social life, and for co-operation for the 
peace and order of society, and for the security of each member in life, 
liberty, and the pursuit of happiness. 

2. It has established that, from this essential sovereignty of the people, there 
are emanations of its will, expressed in a written constitution or otherwise, by 
which sovereign powers are delegated to one or more governments and to the 
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several departments thereof that the people as the sovereignty have original 
powers, which governments may exercise by delegation, and that all acts or 
authority of governments or any departments thereof not consistent with the 
constitution are wholly null and void. 

3. It has vested in the judiciary the paramount function of deciding whether 
any act or authority of government or any department thereof is or is not con- 
sistent with the constitution, and upon such negative decision to adjudge the 
same to be null and void, and by judicial process to make it of no effect. 

4, It has made feudal tenure of land allodial ownership; has stricken off 
shackles from alienation of land, and destroyed the perpetuity of entails as a 
badge of caste in the ownership of land; it has made succession the legal con- 
clusion based on the natural affections of man, and not on the right of hig 
feudal master; it has thus discarded primogeniture, all distinctions of sex in 
succession, and made equality the law, because the instinct of love. 

5. It has given equality of right to each human unit to use the faculties, which 
are of divine gift, for the defense of his life and liberty and for the promotion 
of his happiness; denying to every one any special privilege, and imposing on 
no one a burden not borne equally by all.. The personal energy of each in the 
use of his God-given powers must be neither fostered nor foiled by a pretended 
paternalism, which spoils whom it pets and discards only to destroy. 

6. It has destroyed caste, regulated domestic relations so as to conserve right 
rather than uphold traditional authority, and has opened the avenues to the 
temples of knowledge for all classes and races. 

7. It has declared, in the memorable words of the act for religious freedom 
passed in Virginia, December 16th, 1785, drawn by Jefferson, “that all men 
shall be free to profess, and by argument to maintain, their opinions in matters 
of religion, and that the same shall in no wise diminish, enlarge, or affect their 
civil capacities; ”? golden words, which might well find place at the threshold of 
every public edifice and of every home in this land. 

8. It has enlarged the jurisprudence of right, and of remedy for wrongs, by 
making judicial procedure more simple, its pleadings more candid and explicit, 
and by wedding and not divorcing in any one procedure the principles, legal and 
equitable, applicable to the subject of litigation. 

9. It has made the relations between nations nota conflict for wealth or power 
or other benefit, but an arena for the decision of the right and for the preven- 
tion of wrong. And our own country, with the support and influence of the 
legal profession, and notably of my venerable predecessor, David Dudley Field» 
has done much to bring all questions of contest between nations to the award of 
reason, through the arbitrament of international jurists, rather than to the bloody 
judgment of war, where brute force so often tramples on right, and wrong may 
be declared victor in the ordeal of battle, because supported by the heaviest 
battalions. 

10. Finally, it has ordained federative system of government, a republic of 
republics, in which power is wedded to right by localizing power to control 
local right, and by combining power of all to direct the common rights and gen- 
eral interests of all; and thus has presented to the world a constitutional organ- 
ism wherein government is potential for defense, and impotent to destroy 
freedom where the minimum of power and the maximum of liberty are made 
consistent with the order, peace and safety of the people. 
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These achievements of our profession in the domain of jurisprudence, mu- 
nicipal, international and political, are proper subjects of congratulation and 
pride; and as they concern the well-being of man in his highest interests, they 
are of greater moment even than monuments of material development, however 
splendid they may be. 

From this high ground of exultation, let it be our proud purpose, by per- 
sistent and co-operative effort, to promote the progress of the jurisprudence of 
these united commonwealths in the century which is to come, so as to make it 
the glory of our Anglo-American race, the pride of our common country, and a 
penefaction of mankind! 


The General Council. 


A general council for the ensuing year was elected as follows : — 

Alabama, D. S. Troy, Montgomery; Arkansas, M. M. Cohn, Little 
Rock; California, James A. Gibson, San Diego; Colorado, Hugh 
Butler, Denver; Connecticut, J. Lyman D. Brewster, Danbury; Dela- 
ware, Ignatius C. Grubb, Wilmington; District of Columbia, Henry 
Wise Garnett, Washington; Florida, B. S. Liddon, Marianna ; Georgia, 
George A. Mercer, Savannah; Illinois, Henry W. Rogers, Evanston ; 
Indiana, Samuel M. Sayler, Huntington ; Iowa, John Deery, Dubuque ; 
Kansas, J. D. Miliken, McPherson ; Kentucky, W. A. Sudduth, Louis- 
ville; Louisiana, F. P. Poche, New Orleans; Maine, A. A. Strout, 
Portland; Maryland, J. T. Mason, Baltimore; Massachusetts, 
Leonard A. Jones, Boston; Michigan, Alfred Russell, Detroit ; Minne- 
sota, Reuben C. Benton, Minneapolis; Mississippi, R. H. Thompson, 
Brookhaven; Missouri, William G. Hammond, St. Louis; Montana, 
Wilbur F. Sanders, Helena; Nebraska, James M. Woolworth, Omaha; 
New Hampshire, James F. Colby, Hanover; New Jersey, R. Wayne 
Parker, Newark; New York, Charles A. Peabody, New York; North 
Corolina, John L. Bridges, Tarboro; Ohio, M. D. Follett, Marietta; 
Oregon, M. P. Deady, Portland; Pennsylvania, Robert E. Monaghan, 
West Chester; Rhode Island, Amasa M. Eaton, Providence; South 
Carolina, Clarence §S. Nettles, Darlington; South Dakota, J. W. 
Wright, Clark; Tennessee, J. M. Dickinson, Nashville; Texas, T. N. 
Waul, Galveston; Vermont, Norman Paul, Woodstock; Virginia, 
Thomas Nelson Page, Richmond; Utah, Richard B. Shepard, Salt 
Lake City; Washington, Charles E. Shepard, Seattle; West Virginia, 
J. B. Sommerville; Wisconsin, B. K. Miller, Milwaukee; Wyoming, 
Willis Van Devanter, Cheyenne. 

The Report of the Secretary, Edward Otis Hinkley of Maryland, 
showed a total membership of 1,093, and that all the States in the Union 
are represented except Idaho, Nevada, and North Dakota. About one 
hundred and fifty new members were elected at this meeting, including 
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members from Idaho, Indian Territory and North Dakota, leaving 
Nevada as the only State not having a member of the association, 

The Report of Treasurer Francis Rawle of Pennsylvania showed a 
balance in the treasury of $2,709.47. 


Henry Wade Rogers’ Paper. 
The afternoon session opened with the first paper of the session by 
Henry Wade Rogers of the Northwestern University of Illinois, on 
The Treaty-Making Power.’’ He summed up as follows :— 


1. The fewer treaties there are in the United States, the better for the inter- 
ests of peace. 2. As a rule treaties should be made for a limited period with 
provisions for revising them at certain times. 3. Nations shoud as seldom as 
possible put oppressive or humiliating conditions into treaties. Conditions 
should not be imposed which cannot reasonably be expected to be kept. 4, 
When it is necessary to have negotiations supplementary to a treaty, it should 
be expressly provided that they should not go into effect until acted upon ny 
the proper legislative body. 5. In contracts between nations, there should be 
a provision for the submission of disputes to a commission of arbitration. 


This paper was subsequently referred to the committee on inter- 
national law without discussion, with instructions to report to the next 
annual convention. 


Evolution of Jurisprudence. 

W. W. McFarland of New York read a paper entitled ‘‘ The Evolu- 
tion of Jurisprudence.’’ He denounced the common law, using a 
great variety of opprobrious names. The common law is, however, 
liable to survive this blast of wind. In conclusion the speaker touched 
upon one argument in favor of codification which is entitled to careful 
consideration. If, as he suggests, it may be possible to frame uniform 
codes for all or a large numb r of States, or even partial codes, cover- 
ing such subjects as Commercial Law, Marriage and Divorce, the Exe- 
cution and Proof of Wills, Descent and Distribution, and some other 
subjects, the gain to jurisprudence and to the practical convenience of 
the public would be immense. This is the work upon which the com- 
missions upon New Form Legislation are now engaged. Upon this 
part of the subject the essayist said :— 

There certainly ought to be a science of American jurisprudence. But it is 
not possible so long as the difference in the private law of the different States 
is nearly as great as that between the different provinces of France before the 
civilcode. - - - - The unrestrained freedom exercised in the unmapped 
field of private law is unquestionably reflected in judicial decisions upon con- 
stitutional interpretation. And, indeed, you may find the nidus of all the 
“isms”? of the day in judicial dicta here and there. Scientific codification 
would impose some check upon the (at present) unbridled license of judicial 
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liberty and discretion by creating a fixed body of principles, conformity with 
which would be a moral necessity, and a departure from which could at once 
be detected and corrected. Moreover, it would be impossible to overrate the 
benefit of bringing the laws of the different States into substantial harmony by 
a codification of the great underlying general principles more or less common 
toall. - - - - I take the occasion to openly join the ranks of those who 
approve of codification in principle. 


Reception at Schlitz Park. 


In the evening of the first day’s session the members of the associa- 
tion attended a reception and concert given by the Milwaukee Bar 
Association at Schlitz Park. Many ladies and gentlemen of Milwaukee 
were present, and the entertainment was greatly enjoyed by the guests. 


The Annual Address. 


The second day’s session was opened with the annual address deliv- 
ered by Henry B. Brown, associate justice of the Supreme Court of 
the United States. No account of this excellent address is necessary 
here, inasmuch as we print it in full in this number of the Review. 

The Afternoon was Devoted to an Excursion by Steamer upon Lake 
Michigan upon the invitation of the Milwaukee Bar Association. The 
entertainment was greatly enjoyed by the visitors. 

At the Evening Session U. M. Rose of Arkansas read a thoughtful 
and scholarly paper on ‘‘ Strikes and Trusts,’’ which we print in this 
number of the Review. 

The question of International Law. — There was a long debate over 
the report of the committee on international law. The question at issue 
was whether legislation by Congress should be had to give the courts 
of the United States jurisdiction over criminal prosecution for acts of 
violence to the person or property of aliens, committted by citizens of 
the United States, or whether the matter should be left to the courts of 
the State where the act is committed. The report of the committee 
favored the adoption of a resolution declaring no legislation necessary. 
This report was presented in a detailed speech by George H. Bates, 
chairman of the committee. 

The resolution of the committee was opposed by Messrs. C. Lan- 
caster of the District of Columbia, Edward O. Hinkley of Maryland, 
John W. Cary of Illinois, Simeon E. Baldwin of Connecticut, Henry 
Wise Garnett of the District of Columbia, and others. The resolution 
reported by the committee was supported by Charles Claflin Allen of 
Missouri, W. H. H. Russell of Michigan, and others. Finally Henry 
Wise Garnett of Washington introduced a substitute resolution that 
it is inexpedient for the association to make any recommendation to 
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Congress on this subject, this was adopted, and the committee dis- 
charged from any further consideration of the subject. 

This debate lasted till late in the evening and was concluded on the 
morning of the following day. 


Election of Officers. 


At the opening of the session on the morning of the third day the 
general council reported the nominations of officers for the ensuing 


year, as follows: — 
PRESIDENT. 


Thomas M. Cooley, of Michigan. 


SECRETARY. 
John Hinkley, of Baltimore. 


TREASURER. 
Francis Rawle, of Philadelphia. 


VicE-PRESIDENTS. 

Alabama, T. N. McClellan; Arkansas, Henry C. Caldwell ; California, 
Stephen M. White; Colorado, Moses Hollitt; Connecticut, Julius B. 
Curtis; Delaware, George Gray ; District of Columbia, C. C. Lancaster, 
Florida, R. W. Williams; Georgia, N. J. Raymond; Illinois, Thomas 
Dent; Indiana, Benjamin Harrison; Iowa, Emlin McClain; Kansas, 
M. B. Nicholson; Kentucky, James S. Pirtle; Louisiana, Thomas J. 
Semmes; Maine, F. A. Wilson; Maryland, Skipwith Wilmer; Massa- 
chusetts, P. Emory Aldrich; Michigan, Augustus C. Baldwin; Minne- 
sota, Hiram F. Stevens; Mississippi, W. V. Sullivan; Missouri, C. H. 
Alexander; Montana, Wilbur F. Sanders ; Nebraska, Charles J. Greene; 
New Hampshire, John L. Spring; New Jersey, Charles Borcherling; 
New York, Robert D. Benedict; North Carolina, John L. Bridgers; 
North Dakota, Burke Corbet; Ohio, Samuel F. Hunt; Oregon, M. P. 
Deady; Pennsylvania, Richard Vaux; Rhode Island, James Tilling- 
hast ; South Carolina, George Lambuist ; South Dakota, J. W. Wright; 
Tennessee, H. H. Lurton; Texas, T. N. Waul; Vermont, S. C. Shurt- 
leff; Virginia, Thomas Nelson Page; Washington, Elliot C. Hughes; 
West Virginia, W. W. Van Winkle. 

The retiring secretary, Edward O. Hinkley of Baltimore, has held 
the position for the sixteen years since the bar association was organ- 
ized. He asked to be relieved of the office and his son, John Hinkley, 
was elected in his place. 

Gold Medal. — The committee on award of gold medal reported that 
in its opinion a medal should not be awarded this year. The report 
was adopted and then it was proposed to amend the constitution by 
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abolishing the annual award of the gold medal. A discussion followed 
and the amendment was adopted. 


Matters Referred to Committees. 


On motion of Henry C. Semple of Alabama, the association referred 
to the committee on jurisprudence and law reform for investigation and 
report the subject of capital punishment and the results that have 
followed where such punishment has been abolished. 

The address of Mr. Justice Brown and his suggestion regarding a 
limited inheritance law, bore fruit in the form of the following resolution, 
which was offered by Mr. Sherman of Illinois, and adopted by the 
association : — 

Resolved, That the committee on jurisprudence and law reform be directed 
to consider and report at the next session what legislation, if any, is desirable 
and feasible touching the limitation of the power of transmitting property by 
devise or gift,and the imposition of a graduated tax upon inheritances for 
educational and kindred purposes, and to lighten the burdens of taxation upon 
the poorer classes, 

Section of Legal Education. 

The association provided for the creation of a section of legal educa- 
tion in which such members of the association as are interested in the 
subject may be enrolled, and in which others not members of the asso- 
ciation may be admitted to the privileges of the floor, without the right 
of voting. ‘The first meeting of the section was called for the afternoon 
of the second day of the meeting after the adjournment of the regular 
meeting of the association, and was continued on the afternoon of the 
following day. Austin Abbott of New York read the first paper before 
this section. It treated of Methods of Legal Education, and will appear 
in the Review. It was a very interesting and suggestive paper. 

Chancellor Emlin McClain of the University of Iowa gave an address 
on ‘‘ The Best Method of Using Cases in Teaching Law.’’ He said 
that there was danger that in the great increase of interest regarding 
methods they might run to mere theories or fads, as has been done in 
common school work. He said: — 

Each successful teacher has his own peculiarities representing his connec- 
tion with his environment and any attempt on the one hand to copy that which 
is entirely new, or on the other hand to put a trade-mark upon peculiar ways 
of teaching, will prove abortive. There is no one method that will prevail to 
the exclusion of all others. Practicing lawyers have their specialties and 
realize fully that in many other special branches they are uninformed, but they 
do not hesitate to take a case involving questions as to which they are ignorant, 


for they know how to learn the law rapidly. They have disciplined legal 
minds. 
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Discipline, or rather learning how to do, being the main thing as in other 
branches of applied science, the student is to learn how to do, by doing. In. 
deed, the danger of making law easy is that thereby a given amount of knowl- 
edge is attained without the same degree of discipline. I would suggest as to 
class room work, that there be no repetition. Judicial thinking must not only 
be a capacity acquired by the mind, but a habit or characteristic, and it can only 
be acquired by persistent exercise in legal thinking. The habit of legal think- 
ing must be acquired by the study of reported cases as decided in appellate 
courts, not cases on trial in courts of original jurisdiction. 

The student should first have some statement of the practical question to be 
considered; then without any statement of the law on that question he shall 
have read very carefully selected cases which give the correct solution of the 
question, by means of legal reasoning about it; he shall then by some sort of 
colloquy or quiz be compelled to generalize and correctly apply the same 
legal reasoning to other similar questions until he understands its scope 
and limitations. 


In concluding the speaker said :— 


If this method seems to minimize the function of the teacher that result is 
only apparent. His guidance is actually exercised throughout without dulling 
the zest of original discovery of knowledge on the students’ part. The lecture 
or the text will play a very important part in the process, but they will not be | 
put into a false position as the source of the law. If the methods I have out- 
lined deprive the teacher of the credit and glory of expounding the law, they 
make the law more worthy of respect in that it expounds and justifies itself. 
Let the student find out for himself that the law furnishes the most satisfac- 
tory and natural solution for the difficulties growing out of intricate relations, 
and his sentiment and enthusiasm will not be wanting if he is capable of these 
feelings. 


Study of Law in Colleges. 

William G. Hammond, dean of the Law School of Washington Uni- 
versity, at St. Louis, read a paper by Dr. Williston of Harvard College, 
on the subject of ‘‘ The Study of Law in Colleges.’’ The author based 
his remarks on a large number of responses received to a letter of 
inquiry sent out to colleges all over the country. He says:— 


The subjects taught are almost exclusively international law, constitu- 
tional law, Roman law and commercial law. The subjects are made rather 
subordinate to the more ordinary studies required for the bachelor’s degree. 
The apparent object of the instruction in constitutional law, international law 
and Roman law is quite different from the instruction in commercial law. The 
object of the former studies is general cultivation. They are treated from 
an historical point of view and the instructors are frequently not lawyers. 
The object of the study of commercial law, on the other hand, is entirely prac- 
tical, to fit students to deal intelligently with matters of business law, and the 
instruction in this branch is usually given by lawyers. It is more commonly 
taught in the smaller colleges than in the larger ones, and more commonly in 
the southern and western colleges than in the eastern. 
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The author placed the studies of international and constitutional 
law as of great importance in college courses, but thought the study of 
Roman law less important. With regard to commercial law he said :— 


I cannot think it has any place in a college curriculum. It is neither a liberal 
study nor does it assist in the future study of thelaw. Its object is not to train 
and enlarge the mind, but to give a certain amount of technical knowledge. 
It is perhaps going too far to say that no man is competent to form an opinion 
on legal rights in any case without some knowledge of the whole law, yet so 
many and various legal principles may arise in an apparently simple case that 
it is certainly true that such a smattering of business law as may be learned in 
a course of a few weeks or a few months will be a most unsafe guide. 


The paper includes parts of letters on the subject from James F. 
Colby of Dartmouth College; H. B. Adams of Johns Hopkins Univer- 
sity; Emlin McClain of the State University of Iowa; C. A. Collins of 
Cornell University ; William C. Robinson of Yale College, and Chan- 
cellor W. S. Chaplin of Washington University, St. Louis. A general 
discussion of the papers followed. 

Friday evening the annual association dinner was given to the mem- 
bers at Hotel Pfister. Samuel M. Hunt, judge of the Superior Court 
of Cincinnati, presided- in a most, felicitous manner as toast-master. 
Many witty and pleasing speeches were made by judges and lawyers. 
The speeches were so many and were so much enjoyed that it was after 
the midnight hour before the last speaker was called. 

We are indebted to the Milwaukee Sentinel for the reports of some 
of the papers read. 
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NOTES OF RECENT DECISIONS. 


Lapet: Mr. Buckstarr Bucksnirr.’”? —In Buckstaff v. 
Viall,! lately decided by the Supreme Court of Wisconsin, the defend- 
ant was so ‘‘vile’’ as to twist the name of the plaintiff over into 


‘* Bucksniff,’’ in a newspaper article. It was held that this was in 
itself libel. The court said: — 


The name itself is libelous. It is a nickname which is a name of reproach, 
and an opprobrious appellation, and is in the similitude of “‘ Pecksniff,” one of 
the familiar and most contemptible characters in Dickens, and readily suggests 
that name to the reader, and it is repeated several times. It is used to excite 
ridicule and contemptuous derision. He is called ‘‘ Senator Bucksniff”’ to more 
clearly show it was meant for the plaintiff. The article is of and concerning 
the plaintiff as senator of Winnebago County. He isalso called ‘“‘ His Majesty, 
Bucksniff,’’ “‘ A legislative god,” ““Dearly beloved Bucksniff,’’ ““Divine Senator,” 
“Mighty Being,’’ “‘Omnipotence.”” These appellations may mean that he is vain, 
self-conceited, pompous, self-aggrandizing, and assumes a despotic and godlike 
character above his constituents and all other men, and has to be prayed to and 
beseeched for legislative favors; or it may be, and probably is, ironical, which 
is a kind of ridicule which expresses a fault and apparent assent, but meaning 
the opposite, — that is, that he is not the greatest, but the smallest and mean- 
est; or sarcastical or satirical, indicating scorn, contempt, a taunt or a gibe. 
These very words and phrases are per se libelous. ‘That which is written or 
printed and published, calculated to injure the character of another, by bring- 
ing him into ridicule or contempt,”’ or “ tends to prejudice him in his office,” is 
libelous per se, by all the authorities. The address to the plaintiff as “0, 
dearly beloved Bucksniff,’’ is ironical and contemptuous, meaning the oppo- 
site, — hated, despised Bucksniff. The phrases, “ beautiful senatorial god,” 
“ and look with thy mighty right eye alone,’’ are explained by a colloquium, not 
by an innuendo, as claimed by the learned counsel of the appellant. ‘An in- 
nuendo is to define the defamatory meaning which the plaintiff sets on the 
words, and show how they came to have that defamatory meaning, and how 
they relate to the plaintiff.’’ A colloquium is the statment of extraneous facts 
and circumstances necessary to fully understand the defendant’s words. The 
complaint states that these words were spoken “to sneer at and ridicule the 
deformity of the plaintiff, caused by a partial paralysis of one side of his face 
and body.’? The learned counsel of the appellant contends that they have no 
such meaning. But that is a question for the jury, on the proof of the facts 
stated. It is difficult to understand what these phrases do mean, if they have 
not reference to some bodily deformity that gives the plaintiff's face an ugly or 


1 54 N. W. Rep. 111. 
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disagreeable appearance. The word “ beautiful” is used ironically to mean the 
opposite most clearly, and the “‘ mighty right eye alone ’’ would indicate that the 
ether eye was closed or injured. It seems very probable that the explanation 
in the colloquium is the correct one. With this explanation, the phrases are 
clearly libelous, as exciting ridicule, contumely, and shame. 


Docrrise or Imptiep Matice.— The doctrine of implied 
malice in actions for libel is again brought out in the decision of the 
Supreme Court of New York, Fourth Department, General Term, in 
Schuyler v. Busbey.1 The court reason that the intention or motive with 
which defamatory words are employed is, as a rule, immaterial ; that, 
if the defendant has, in fact, injured the plaintiff’s reputation, the de- 
fendant is liable, although he did not intend so to do, and had no such 
purpose in his mind when he wrote or spoke the words. The question 
of actual malice is to be submitted to a jury only in those cases where 
an element of an absolute or qualified privilege is present, and where, 
ia order to recover, the plaintiff is obliged to prove actual malice. In 
other cases, malice is presumed, and proof by the defendant of no actual 
malice does not present an issue of fact for the consideration of a jury, 
upon which the plaintiff, in order to recover, must sustain the burden 
of showing actual malice, — though it is proper that the absence of such 
malice be considered in mitigation of damages. The opinion, which is 
written by O’Brien, J., is characterized by the care and learning which 
are very noticeable in the opinions of that judge. But after all, this 
doctrine of implied malice is a mere fiction. It is an antiquated 
absurdity. The law is put into the position of self-stultification when 
the judge tells the jury that they are obliged to imply malice, although 
the evidence shows that there is, in fact, no malice. Reduced to its 
true meaning, the proposition is, that negligence in publishing a defama- 
tory statement in regard to another, is a species of legal malice. But 
in fact and sense, negligence in doing that species of wrong, is no more 
malice than is negligence in doing any other species of wrong hurtful 
to an individual. It is undeniable, logically, that this doctrine of 
implied malice is that negligence, in this relation, is malice. But there 
is no sense in the proposition that negligence, in any relation, is malice. 
The law students ought to combine to extricate this branch of the law 
from the wretched rut in which legal conservatism has left it, by insist- 
ing that the true principle shall be, where there is no express malice, 
that the publisher of a libel shall be liable for negligence in publishing 


1 Reported in 9 N. Y. Law Jour. No. 46. 
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it, or in suffering it to be published by his servants, whom it was hig 
duty to superintend and restrain. The law of slander and libel, especi- 
ally in regard to pleading in actions for damages for verbal and written 
defamation, is highly technical and antiquated, and results every day 
in the defeat of justice, even in the so-called ‘‘ code States,’’ like Mis. . 
souri, — provided there is any justice in allowing a person to recover 
damages upon such a ground. 


Lire Insurance: Forrerture or Poticy— WILL, AND Waar 
not Excuse Farture To Pay Premiums — Forcery or NAME or 
Benericiary.— In the case of Miles v. Connecticut Mut. Life Ins. Co.,1 
the Supreme Court of the United States delivered a most unjust decis- 
ion. <A policy of insurance payable to the wife of the insured provided 
that failure to pay any premium subsequent to the first should forfeit 
the policy, and also provided for the issuing of a paid-up policy, after 
payment of two or more annual premiums. After payment foreight years, 
and before the next premium became due, the insured, without the 
knowledge of the beneficiary, informed the company of his inability to 
pay further premiums, and requested a paid-up policy, but at the com- 
pany’s suggestion, he released a portion of the amount insured, surren- 
dered the policy, and received in its stead a policy for a less amount, 
having as a prerequisite, delivered to the company a receipt and 
release as to the amount of reduction, purporting to be signed by his 
wife, but in reality forged by him. A year later, on his statement of 
inability to pay the premium on the second policy, and at his request, 
that policy was surrendered, and a paid-up policy issued in lieu 
thereof, on delivery by him to the company of a similar forged receipt 
and release. The court held that there was nothing in these facts to 
excuse a failure to pay the premiums on the original policy or to pre- 
vent a forfeiture thereof by reason of such nonpayment, and the bene- 
ficiary could not recover thereon. And so the policy was forfeited, and 
the innocent wife lost the benefit of it. In order to reach this result, 
the court was obliged to ‘‘ distinguish’’ a number of cases.2_ Mr. Jus- 
tice Brown dissented, on the very clear grounds that the husband was 


113 Sup. Ct. Rep. 275; s.c.147 U. 18N.E. Rep. 130; 110 N. Y. 266; Hight 
S. 177. v. Insurance Co., 10 Ins. Law J. 223; 

2 Insurance Co. v. Smith, 5 N.E. Pilcher v. Insurance Co., 33 La. Ann. 
Rep. 417; 44 Ohio St. 156; Whitehead 322; Schneider v. Insurance Co., 4 N. 
v. Insurance Co.,6 N. E. Rep. 267; 102 Y. Supp. 767; 52 Hun, 130,— distin- 
N. Y. 143; Garnet v. Insurance Co., guished. 
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the agent of the wife for the purpose of paying the premiums on the 
policy, and not for the purpose of canceling it; and that she ought not 
to be precluded, by his unauthorized, unratified act in canceling it. 
He also referred to a decision of the Court of Appeals of New York, 
which he was unable to distinguish from the case before the court; 
and he thought that several of the cases which the court in its opinion 
distinguished, though not directly in point, all indicated that where the 
original policy is surrendered without authority and a new one taken 
out, there can be no forfeiture of the original policy for nonpayment 
of the premiums, so long as the new policy is outstanding. 


Manpamus: To Comper Cotieciate Facutty to Grant DecREE — 
Ricut To Rervuse Decree BECAUSE OF INsuBOoRDINATE ConpuctT. — In 
the case of People ex rel. O’ Sullivan v. New York Law School, decided 
in the Supreme Court of New York, First Department, before Van 
Brunt, P. J., and O’Brien and Follett, J.J., a question of consider- 
able interest was passed upon, in a most excellent opinion written by 
Follett, J. The substance of the decision is that colleges are to be 
governed by the faculty, and not by the students, and that when a 
student undertakes to dictate to the faculty as to the course to be pur- 
sued in the conduct of the institution, and accompanies his dictation 
with athreat, the faculty may refuse his degree for which he has passed 
a satisfactory examination and to which he is otherwise entitled, by way 
of mere discipline. The dean of the New York Law School is Prof. 
Geo. Chase; and it will be observed that, while the courts uphold his 
action in refusing a diploma to the recalcitrant student, they express 
the opinion that he is entitled to a certificate of attendance, and of 
having passed a satisfactory examination. The case was an appeal 
from an order of the special term granting a peremptory writ of 
mandamus. On the eleventh of June, 1891, the New York Law School 
was incorporated by the University of the State of New York, by 
Chapter No. 658, which contained the following provision: ‘* This 
charter shall give no power to grant degrees, but the regents will con- 
fer the degree of Bachelor of Laws on the graduates who have been 
certified by the New York Law School, as having completed its full 
course, and as being duly qualified in all other respects, and who have 
passed all examinations and met all other requirements prescribed 
by law or by the University ordinances.’’ By Chapter 378 of the laws 


1 Whitehead v. New York Life Ins. Co., 102 N. Y. 143; s. c. 6 N. E. Rep. 267. 
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of 1892, individuals, associations and corporations not authorized b 
some statute of the State, or by the regents, are prohibited from con- 
ferring degrees. By the rules and practice of the regents, the degree 
of Bachelor of Laws is conferred only on candidates who meet the fol- 
lowing requirements: (1) Those who have passed the required law- 
student examination as to preliminary general education at a standing 
of not less than seventy-five per cent. (2) Those who have passed the 
regents’ examinations in law at a standing of not less than seventy-five 
per cent. (3) Those who have been certified in writing by the Dean, 
or an officer legally authorized to grant such certificate on behalf of the 
school, as having completed to the satisfaction of the faculty the full 
course of the said law school. (4) Those who have a similar certifi- 
cate from the law school that the candidate is duly qualified in all other 
respects to receive said degree. Whether the candidate possesses the 
first and second requirements is decided by the regents through their 
own examination; but whether he possesses the third and fourth is 
determined by the faculty of the law school, the regents accepting 
their certificate as final. In 1892 the board of regents appointed a 
person to examine the graduating class of the law school, and in May 
of that year the relator was examined by him and was found to have a 
sufficient general education and knowledge of the law to entitle him to 
the degree, which was reported by the examiner to the regents and to 
the dean of the law school. It is the practice of the regents to make 
out diplomas for all students who have passed their examinations and 
forward them before the day fixed for graduation to the dean of the 
school, who by countersigning them, certifies that the candidates 
possess the third and fourth qualifications. On the day appointed for 
the graduation of the candidates, one of the regents confers the 
degrees and delivers the diplomas. On the day fixed for the gradua- 
tion of the senior class of 1891 and 1892 the degree of Bachelor of 
Laws was not conferred upon the relator, nor was a diploma delivered 
to him, because the dean of the school refused to certify that he was 
qualified in all other respects to secure the degree. 

After thus stating the facts, Follett, J., gave the opinion of the court 
(in which the other judges concurred) as follows : 


A peremptory writ of mandamus can only be granted in the first instance, 
in case the applicant’s right thereto depends only upon questions of law.! 
Upon a motion for a peremptory mandamus, if opposing affidavits are read 
which conflict with the moving affidavits, the right to the writ must be 
determined upon the assumption that the averments of the opposing aflidavits 


1 Code C. P. S. 2070. 
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are true. If the relator desires to controvert or avoid the statements made in 
the opposing affidavits he should take an alternative writ so that the questions 
of fact can be tried.!_ Under this rule the statements of the answering affidav- 
its, in so far as they conflict with those served in behalf of the relator, must be 
regarded as true. Preceding the commencement exercises of June, 1892, a 
committee was appointed, upon the suggestions of the dean of the school, by 
the members of the graduating class to make arrangements for the commence- 
ment, secure a hall and engage a speaker. A question arose in the committee 
ag to whether religious exercises should be had at the commencement. The 
committee, by a majority vote, after much contention, decided to invite a 
clergyman of one denomination to offer the opening prayer and a clergyman of 
another sect to pronounce the benediction. On the second of June the dean 
stated to the committee that their action was unwise, and that it would make 
an unfortunate precedent where so many religious faiths were represented, 
would tend to breed discussion in the future, and that he would advise, in view 
of the situation, that they have no religious exercises, which suggestion was 
adopted by a vote of the committee. On the morning of June 3d, the dean was 
advised by a telegram that the degrees would be conferred by Bishop Doane, 
one of the regents. Because a church dignitary was to confer the degrees the 
faculty of the school determined that he should be asked to conduct appropri- 
ate religious exercises, which determination was immediately communicated tc 
the class committee. On the same day the relator and eight or ten others 
remonstrated against the action of the faculty, and Mr. O’Sullivan charged the 
dean with underhanded conduct, and the students then present threatened not 
to attend the commencement exercises unless the action of the faculty was 
reversed. On the morning of June 4th, Mr. O’Sullivan had an interview with 
the dean which is described by him in his answering affidavits but need not 
here be repeated, for it is sufficient to say that it discloses conduct on the part 
of the relator justifying the refusal of the faculty to recommend him as a 
student upon whom a degree should be conferred. The relator, by taking a 
peremptory writ, has admitted the truth of the answering allegations and the 
sole question is, whether the conduct described justified the dean in refusing 
his certificate to the relator. Assuming that the relator’s conduct is correctly 
stated by the dean, as we must, it was, to say the least, contumacious and cal- 
culated to breed disorder and trouble in the school. That there should be some 
power vested in the faculties of schools and colleges to repress and punish 
such conduct will be conceded by all. It cannot be that a student having 
passed all examinations necessary for a degree can, before his graduation, 
excite disturbance and threaten injury to the school or college, without being 
amenable to some punishment. No course would seem open except to forth- 
with expel him or refuse his degree. In this case the latter course was taken. 
The faculties of educational institutions having power to confer degrees, and 
the teachers of schools having the right to recommend to the regents of the 
University students deemed to be worthy of degrees, are necessarily vested with 
a broad discretion as to the persons who shall receive those honors or be rec- 
ommended for such distinctions and when the conduct of a student has been 
such, intermediate his final examination and the time of conferring degrees, 


1 People v. Cromwell, 102 N. Y. 477; People v. Brown, 55 Jd. 180. 
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that there is a fair occasion for the exercise of discretion on the part of the 
faculty; as there clearly was in this case, it should not be reversed by this 
court, and the case must be an extraordinary one to justify judicial interfer. 
ence. Any other rule would be subversive of all discipline in the schools and 
of the educational interests of the State. To hold that dissatisiied studentg in 
the colleges and schools of this State can review the discretion of faculties in 
cases where the facts justify the exercise of discretion would be most unwise, 
We see noreason why the right to discipline is not as great between the final 
examination and the graduation as before, and if we can control the action of 
the faculty in this case, why may we not be called upon to supervise it in the 
case of expulsion or suspension of students during their college course? Not- 
withstanding the right of the school to refuse to recommend the relator ag 
worthy of a degree, he is entitled to a certificate of attendance and that he 
passed a satisfactory examination. The order of the special term is reversed 
and the peremptory writ of mandamus is dismissed with twenty dollars costs 
and disbursements against the relator. 


Master anp SERVANT: NEGLIGENCE — STATEMENT OF THE RECIPRO- 
cat Rients AND Duties oF Master anp Servant. —In the case of 
Harvey v. Alturas Gold Mining Co.,1 decided by the Supreme Court 
of Idaho, opinion by Morgan, J., the official syllabus contains the fol- 
lowing statement of the reciprocal rights and duties of master and ser- 
vant, in respect of the safety of the servant, which has the merit of 
clearness if nothing more : — 


The general rule as between master and servant is: A servant undertakes, 
when he engages in a certain kind of work, that he has the necessary skill and 
experience to perform the work he undertakes; that he understands the man- 
agement of the machinery necessary to perform this work, the machinery gen- 
erally used to perform this work, or the particular machinery which he sees 
is in use in this particular instance. 

2. That he will exercise the necessary care used by a man of prudence in 
doing such work as he is obliged to perform for his employer. If he fails in 
either of these, and is injured in consequence thereof, he is guilty of contribu- 
tory negligence, and cannot recover. 

8. On the other hand, his employer engages to furnish machinery and tools 
ordinarily used in the performance of such work; that he will keep such 
machinery and tools in a reasonably safe and good condition while such work 
is being performed. If the employer fails in either of these particulars, and 
the servant is injured thereby, the servant, having filled all the conditions 
required on his part, can recover a reasonable sum for damages by him suf- 
fered. 

4. If the servant, after engaging in the work, finds the tools defective, and 
not in good condition, and that some of them are dangerous, then he is charged 


131 Pac. Rep. 819. 
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with another duty: that of informing his employer, or his agent who is direct- 
ing the work, of such defect. 

5. If the employer, after being informed, refuses to put the machinery or tools 
in good condition, the servant should decline to do the work with such 
machinery. If he does not do so, and is injured thereby, he cannot recover. 
And if, when so informed, the employer promises to remedy the defect within 
a reasonable time, the servant may continue in the work, and, if he is injured 
within such reasonable time, without any fault on his part, he can recover for 
such injury. 

6. The question as to whether the injury occurred within a reasonable time 
after the promise made to repair the defective machinery is a question for the 
jury, with proper instructions from the court. 

7. If the promises are such that a prudent man might reasonably rely upon 
them with confidence that they would be fulfilled, he may continue in the work, 
and, if he is injured thereby, he may recover damages from his employer. 


Murper: ComMitTeD UNDER Duress or Treats. —In the case of 


Arp v. State,! on a trial for murder the defendant testified that two men 


threatened to take his life unless he killed the deceased. The court 
refused to instruct the jury that if the defendant killed the deceased 
‘‘ under threats of immediate impending peril to his own life, such as to 
take away the free agency of the defendant, then he is not guilty.’’ It 
was held that the refusal so to charge was proper; because it is a prin- 
ciple of the common law that the taking of the life of an innocent person 
cannot be justified under a plea of compulsion; and for the further 
reason that the request for the charge ignored the evidence to the effect 
that the defendant, after being informed by the men that he must kill 
the deceased, went with them some distance to the house of the deceased 
without seeking to escape. The defendant was convicted of murder in 
the first degree and sentenced to be hanged, and the judgment was 
affirmed. There is, in the opinion delivered by Mr. Justice Coleman, a 
very learned discussion of responsibility for crime committed under 
compulsion. 


Manpamvus: To Compet or Lecistative Houses To ENTER 
PROTESTS UPON THEIR JOURNALS. —It must have been the wildest 
species of hallucination which induced the lawyer for the relator in 
Turnbull v. Giddings, and Barkworth v. Tateum,? to imagine that his 
clients, who were members of the legislature of the State of Michigan, 
could obtain from a judicial tribunal in that State a mandamus to 


1 Ala, 12 South Rep. 301. 2 54 N. W. Rep. 887. 


1e 
is 
r- 
d 
f 
t 
f 
1 
1 
; 


784 27 AMERICAN LAW REVIEW. 


compel the clerks of the two houses of the legislature to enter a protest 
tendered by them upon their respective journals, when the chairman of 
each house had ruled that it could not be so entered, and when each 
house had sustained the ruling. The clerks are the mere servants of 
the house; and for the judicial courts to send a mandamus to tliem 
would be, in substance and effect, to send it to the house for the pur- 
pose of overruling,its action. Of course, the mandamus was refused. 
The judiciary had no power to interfere with the legislature and control 
it in the mode of performing its duties. But if the mandamus had been 
granted, there would have been just as much sense in it as there was in 
the recent decision of the Supreme Court of the United States in under- 
taking to decide a contest for the office of governor of the State of 
Nebraska. In each case the question for decision presented a question 
of constitutional interpretation: in the Michigan mandamus case, of the 
interpretation of the constitution of Michigan; in the Nebraska guber- 
natorial case, of the interpretation of the constitution of the United 
States. But behind all that in each case, and precisely as much in the 
one case as in the other, lay the question, what body has the final right 
to make the interpretation? The Michigan court justly held that the 
legislature had the final right to make the interpretation, because it 
concerned exclusively the mode in which it should conduct its legislative 
business; but in the other case the Supreme Court of the United States 
decided that it had the final right to make the interpretation, although 
admittedly no power rests in the United States to determine who shall 
be governor of a State. The case was not essentially different from 
the case which would have been presented if the statutes governing the 
general assembly of the Presbyterian church had said that the moderator 
must possess the qualifications prescribed by the Federal constitution for 
president of the United States, and if the person really elected to such 
office of moderator had been refused his seat by the proper judicatories 
of the general assembly, on the ground of not possessing the statutory 
qualification. This would not have given a court of the United States 
the power to take jurisdiction in any kind of action for the purpose of 
deciding the question on the ground of its being a Federal question; 
and this for the simple reason that the subject-matter of the jurisdiction, 
from the very nature of the case, does not belong to any court of the 
United States. Or, suppose that the British North-America act had 
recited that the qualifications of membership in the House of Commons 
of the Dominion of Canada should be the same as that prescribed by 
the constitution of the United States for membership in the House of 
Representatives of the United States; and suppose that a contest had 
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arisen in Canada involving an interpretation of this provision, the real 
question being whether A. B. was eligible to a seat in the House of 
Commons of that Dominion? In no form of proceeding could such a 
question be brought before the Supreme Court of the United States for 
decision. And yet that court have just as much jurisdiction to decide 
whether A. B. was entitled to his seat in the House of Commons of the 
Dominion of Canada as to decide whether C. D. was entitled to the office 
of governor of Nebraska; and the Supreme Court of Michigan would 
have had the same jurisdiction, interpretating the constitution of that 
State, to decide that the clerk of the Senate of that State, and the clerk 
of the House of Representatives of that State, must enter a certain 
protest upon their respective journals. Nevertheless, plain as this 
matter was, a majority of the Supreme Court of the United States, 
including some of its ablest members, were not able to see it, although 
it was very clearly brought to their attention by the dissenting opinion 
of Mr. Justice Field. 


MarriaGE: Proor or a So-caLtep Common Law Marriace. — The 
Supreme Court of Wisconsin has recently had before it two cases in- 
volving the question of what amounts to sufficient proof of a so-called 
common law marriage, where no legal ceremony has, in fact, been per- 
formed. In the first case, the evidence was that a white man and a 
quadroon, who was his slave, had lived together, and that she had 
borne him four children. The court very justly held that this was no 
evidence of a common law marriage, but merely of an illicit intercourse. 
In the second case ? it appeared that, several years before the death of 
an intestate, he and the claimant left the home of the latter’s father 
and mother, apparently with their consent and knowledge, he declar- 
ing that they were to be married; that they stopped that night ata 
hotel; that a person whom claimant supposed to be a minister, was 
called in, and from that time claimant was known and introduced as in- 
testate’s wife; that for several years they lived and cohabited together 
as husband and wife; that they visited relatives of both, assuming to 
bear such relations ; that, after several years, they separated, but dur- 
ing such separation the intestate occasionally visited the claimant, when 
the relation was continued and announced as occasion required. The 
court held, and very properly, it would seem, that this was sufficient 
evidence of such a marriage. 


1 Spencer v. Pollock (Wis.), 53 N. 2 Thompson v. Sims (Wis.), 53 N. 
W. Rep. 490. W. Rep. 502. 
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Nationa, Banks: Wixpinc Up—Compounpine Bap Dovustrpy, 
Desrs — CoMPoUNDING WITH STOCKHOLDERS WHO HAVE FRAUDULENTLY 
ConvVEYED THEIR Property To Escape Liasitity. — The decision of Mr, 
District Judge Ross, of the United States District Court for the Southern 
District of California,! is good. An application was made to the learned 
judge to sanction a compromise between the receiver of a national bank 
and certain of its stockholders, under the following statute: ‘* Such 
receiver, under the direction of the controller, shall take possession of 
the books and records and assets of every description of such associa- 
tion, collect all debts due and claims belonging to it; and, upon an 
order of a court of record of competent jurisdiction, may sell or com- 
pound all bad or doubtful debts; and, on a like order, may sell all the 
real and personal property of such association on such terms as the 
court shall direct; and may, if necessary, to pay the debts of such 
association, enforce the individual liability of the stockholders.’”’ On 
an application of three stockholders, who were perfectly solvent and 
able to respond to the full extent of their liability, and who had an 
interest in settling up the matter as speedily as possible, it appeared that 
most of the stockholders with whom it was proposed to make the com- 
promise had made fraudulent conveyances of their property to escape 
their liability; and the court held that where such conduct appeared 
there should be no compromise. ‘‘ Laws,’’ said the learned judge, 
‘* are made to be observed and enforced ; and every one should be made 
to know that, in respect to every contract made pursuant to their pro- 
visions, the government will accord and exact fair dealing and the 
utmost good faith. It is far better that the entire amount of the obli- 
gations of the stockholders in question should be lost to the trust fund 
than that the slightest judicial countenance should be given the proposed 
proceedings. * * * And there is no reason why the property of 
every one who has conveyed or may convey it, for the fraudulent pur- 
pose of avoiding his just and lawful obligations arising under the law, 
skould not be followed, and every reason why it should be.’’ 


Norsances: Municreat Corporations — LiaBLe ror Dumpine OrraL 
NEAR THE Premises OF A Private Owner. —In Hillsboro v. Ivey,? 
decided by the Court of Civil Appeals of Texas, a municipal corporation 
used certain lands adjacent to the plaintiff’s home as a dumping ground 
for dead animals. The carcasses were not burned or buried, and the 


1 Re Certain stockholders, 53 Fed. 2 20S. W. Rep. 1012. 
Rep. 38. 
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stench arising from them was offensive to the plaintiff and his family, 
and injurious to their health. He complained to the city authorities 
several times, but no steps were taken to abate the nuisance. The 
court held, following a decision of the Supreme Court of the same 
State,! that the city was liable in damages. 


Nuisance: Noxious Gases rrom Brick Kitns. —In Fogarty v. June- 
tion City Press Brick Co., recently decided by the Supreme Court of 
Kansas,” the following is the official syllabus :— 


1. When a company engaged in burning brick upon leased land uses a pro- 
cess in burning that generates noxious gases, that are wafted upon the adjacent 
lands of the lessor, injuring and destroying a growing crop of wheat, this is 
such a nuisance that the lessor may maintain an action to recover damages by 
reason thereof. 

2. A landowner who leases land to a company for the manufacture of 
pressed brick, and the company uses a process in burning that generates 
noxious gases, that injures and destroys his growing crops, is not estopped from 
claiming damages for the injury occasioned by the nuisance because he leased 
the land for that purpose, as he had aright to presume that the process used 
would be a reasonable and lawful one. 


Onerpa Community: Errect or THE WITHDRAWAL OF A MEMBER UPON 
nis Ricuts OF Property THEREIN. — In the case of Burt v. Oneida 
Community,’ the Court of Appeals of New York had to deal with a 
question of property rights in that singular community. It appeared 
that in 1848, the Oneida Community was founded, to enable its members 
to live in community, transact business in common, and observe certain 
religious practices. By the articles of association the property of each 
subscriber became an inseparable part of the community’s capital, and 
the earnings of all were mingled in acommon treasury. Every member 
was at liberty to withdraw, but he could not demand any share in the 
joint property. An account was kept of the property contributed by a 
member on his admission, and, if he withdrew, it was the practice to 
refund it, without interest, solely but as a matter of good will. No 
account was to be rendered of members’ services, but the education, 
subsistence, and necessaries of life furnished them and their children 
were to be received as just equivalents for such services. No claim for 


1 Sherman v. Langham, 138 S. W. 3 33 N. E. Rep. 307; affm’g s.c. 16 
Rep. 1042. N. Y. supra, 289. 
2 31 Pac. Rep. 1052. 
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wages was to be made by a withdrawing member, and there was q 
mutual stipulation that no member, or his heirs, executors, administra. 
tors, or assigns, would ever bring any action for wages or compensation, 
nor for the recovery of any property contributed, or make any claim 
therefor, and, en expulsion of a member for just cause, the community 
should not refund any part of the property contributed by him. 
Children of members became joint owners of community property at the 
age of 21. Plaintiff’s father was one of the founders of the community, 
and conveyed his property thereto, and plaintiff received his support, 
and a liberal education, at the expense of the community, and volun- 
tarily became a member after reaching his majority, in 1865, and served 
the community from that time till 1880, when he voluntarily left, and 
entered the employ of others, retaining his earnings for his own use, 
whereupon the community resolved that his connection with it was 
severed. Afterwards the community formed a corporation, and con- 
veyed its property to it. According to the syllabus, the court held that 
the plaintiff could not recover either for his services, or for a share in 
the community property. 


PerRsonAL Property: TRANSFERRING BY A SimPLE DECLARATION oF 
Troust.—In Falk v. Janes,! the New Jersey Court of Errors and 
Appeals decides that a person indebted to another, and holding personal 
property, may transfer an equitable title to the property to thé other, 
by simply making a declaration of trust in his favor, without giving 
him any notice, and while still retaining possession of the property. 
This is either opposed to, or an exception to the well-known rule of law 
that no gift of chattels is complete without delivery. 


PosTMASTERS: LIABILITY FOR NEGLIGENCE OF CLERK — Loss or Re«is- 
TERED LETTERS — ConFLICTING STATE AND FEDERAL JuRIspICcTION.— In 
Raisler v. Oliver,? the Supreme Court of Alabama holds that a postmaster, 
who employs a clerk or assistant without express authority, and who is 
paid by the postmaster out of his own salary or means, is liable, under the 
doctrine of respondeat superior, for the default or misfeasance of his 
clerk or assistant, as any private person for the act of his agent or 
employe. By the expression ‘‘ without express authority,’’ we under- 
stand the court to mean without authority from some official superior, 


1 26 Atl. Rep. 138. 


2 12 South Rep. 238. 
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such as would make the employe a public officer, and not the mere 
private assistant of the postmaster. The question is so important that 
we subjoin the substantial portion of the opinion, written by Coleman, 
J.,—a very learned and careful judge, dropping in the margin the 
authorities cited by him. 


The plaintiffs, Oliver & Co., sued Raisler to recover damages sustained in 
consequence of the loss of two registered letters delivered at the post-office to 
defendant, who was postmaster at Athens, Ala., to be forwarded by mail to 
certain parties at Nashville, Tenn. It is averred that the loss was the result 
of the culpable negligence of the defendant. The law is well established 
that the postmaster-general is not responsible for the negligence of postmasters 
or their deputies, or such assistants. Public policy requires the recognition 
and application of this rule. We think, upon sound principles of law, and 
supported by many authorities, that deputy postmasters are held liable for 
losses and injuries caused by their own defaults and negligence! It would 
seem from these authorities, and others which might be cited, that a post- 
master is not responsible for the defaults or misfeasance of his clerks or assist- 
ants, although appointed by him and under his control, unless it be shown that 
the postmaster was negligent in not exercising proper care and prudence in the 
selection of suitable and competent persons to perform the duties of clerks or 
deputy assistants, or unless it be shown that the postmaster himself was negli- 
gent in the duty resting upon him, to properly superintend such clerks or 
assistants in the performance of the particular acts or duty, the doing of which, 
or the omission to do which, caused the loss and injury. The exemption from 
liability of the postmaster for the defaults and misfeasance of his clerks and 
subassistants is available to the postmaster only in cases where such clerks or 
subassistants are appointed in pursuance of some law expressly authorizing it, 
so that, by virtue of the law and the appointment, the appointees become in some 
sort public officers themselves. The rules and regulations of the post-office 
department provide for employment of clerks and assistants, when necessary 
for a proper and speedy discharge of the business of the office; and, when made 
in pursuance of such rules and regulations, it may be the postmaster himself is 
not responsible for the defaults of his clerks and assistants, unless, under proper 
averments, it be shown there was negligence in their selection or superintend- 
ence, as we have stated above. Under the view we take of the evidence, these 
principles do not necessarily control the present case. A postmaster who em- 
ploys a clerk or assistant, independent of express authority, and who is paid by 
him out of his own salary or means, is liable for the default or misfeasance of 
his clerk or assistant, as any private person would be for the acts of his agent 


1 Story Bailm., § 463; Lane v. Cot- Watts, 454; Claflin v. Houseman, 93 
ton, 1 Ld. Raym. 646; Story, Ag.,§319; U.S. 130. 

2 Wait Act. & Def. 15; 2 Kent Comm. 2 2 Kent Comm., § 611; Story Bailm. 
$610; Railroad & Banking Co.v.Lamp- § 463; Keenan v. Southworth, 110 
ley, 76 Ala. 364; Whitfield v. Le Des- Mass. 474; Story Ag., § 319a; Dunlop 
penser, 2 Cowp. 754; Teal v. Felton, v. Munroe, 7 Cranch, 242. 

12 How. 285; Schroyer v. Lynch, 8 
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oremploye. The doctrine of respondeat superior applies in such cases. There 
is nothing in the record to show that the employment of Cain was not of this 
latter character; and if we deemed it necessary, in order to sustain the rulings 
of the trial court, we would presume that his employment by Raisler, the post- 
master, was merely to assist him, as an individual, in the discharge of hig 

official duties.! 

It may be stated, as a general rule, that whenever a legal right arises, and the 
State court is competent to administer justice, the right may be asserted in the 
State court, although the Federal court may have jurisdiction of the same ques- 
tion, subject, however, to the proviso that there is no law limiting jurisdiction 
to the Federal courts.? 

The action of the trial court in overruling the demurrer to the first count of 
the complaint, and its several rulings upon questions of evidence, to which 
objections were reserved, are in accord with these principles, and are free from 
error. 

The responsibility of a postmaster for money or letters received by him in his 
official character is not that of a common carrier. Proof that the letters con- 
taining money were delivered to the defendant for registration, or to Cain, in 
his presence and by his direction, and of the loss of the letters and money, 
without more, was not sufficient to authorize a recovery. The burden was on 
the plaintiff to affirmatively show culpable negligence, and such a state of facts 
as to authorize the jury to attribute the loss to such negligence. If there was 
evidence tending to show that the defendant was thus negligent in more ways 
than one, it was not incumbent upon the plaintiff to satisfy the jury of the one 
particular act of negligence which led to the loss, or to show who got the 
money. It was sufficient that the jury was reasonably satisfied that the defend- 
ant did not exercise that care and prudence in the discharge of his duties in 
regard to the letters as a reasonable and prudent man would in regard to his 
own business, and that such neglect was the cause of the loss or injury. 


Private International Law: Contracts or Marriep In 
the case of Armstrong v. Best,* recently decided by the Supreme Court 
of North Carolina, a married woman domiciled in North Carolina and 
carrying on the business of millinery in that State, made a purchase of 
goods of the plaintiff in Baltimore, in the State of Maryland. By the 
law of Maryland she was not under a disability to make such a contract, 
but by the law of North Carolina she rested under the common law 
disability attaching to married women. The Baltimore merchant 
brought an action against her in a court of North Carolina, and it was 
held that he could not recover. So far as we can make out any reason 
for this holding in the opinion of the North Carolina court, delivered 


1 Railroad & Banking Co. v. Lamp- 2 Claflin v. Houseman, 93 U. S. 130, 
ley, 76 Ala., supra, 365 366. 136; Teal v. Felton, 12 How. 284. 
31758. E. Rep. 14. 
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by Shepherd, C. J., it was that it would be contrary to the public policy 
of North Carolina to allow such a contract to be enforced within the 
limits of that State. It is thus contrary to the public policy of North 
Carolina to require married women, who carry on business in that State, 
to pay their honest debt, under a contract made in another State with 
a citizen of such other State, which contracts such married women are 
at perfect liberty to make. The decision proceeds upon the lowest 
conceptions, and is contrary to sound principle and to the best authority. 
The contract was a personal one, and its validity was to be determined 
by the place where it was made and performed; and that place was 
Baltimore in the State of Maryland, where the goods were sold and 
delivered to a common carrier for shipment to the defendant in North 
Carolina, which common carrier, by the principles of mercantile law, 
was her agent to receive the goods; so that the sale and delivery were 
completed at Baltimore. There is abundance of judicial authority on 
this point in the law of sales, and the only exception to it relates to the 
peculiar and anomalous doctrine of stoppage in transitu,—a doctrine 
which does not proceed on logical grounds, but which is a mere stress 
of justice, and which allows the vendor to re-assert his lien for the pur- 
chase money at any time before the goods get into the actual custody 
of the vendee, provided he in the meantime becomes insolvent. We do 
not read the opinion of the North Carolina court as disputing any of 
these propositions. We understand it as resting upon the strange idea 
that the public policy of the State of North Carolina is wounded and 
outraged by requiring a married woman, acting as a sole trader in that 
State, to pay for the goods which she buys in another State, and which 
are shipped to her. At least one of the cases cited by the court has 
no bearing whatever on the question before it, because it related to 
real property. We refer to a decision of the St. Louis Court of Appeals, 
rendered when the writer of this note was a member of that court,! 
that related to a contract made by a married woman in New York 
charging her estate, which consisted of real property, in the State of 
Missouri; and the court held that the contract was governed by the 
law of Missouri. But it is a settled principle that when persons con- 
tract with reference to their fixed property, no matter where they make 


the contract, its validity is governed by the law of the State within. 


which that property is situated. That doctrine has no application what- 
ever to personal contracts, such as a sale and purchase of goods. Aside 
from the dishonesty of allowing women that set up in business for 
themselves to beat their creditors on such grounds, the gross inconven- 


1 Johnston v. Gawtry, 11 Mo. App. 322. 
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ience of such rules will be apparent on a moment’s reflection. The 
retail millinery business is carried on mostly by women. It is a matter 
of mercantile experience that women, although better than men in most 
respects, are less honest in pecuniary matters. It is known to lawyers 
and judges who have much to do with bankruptcy cases, that there is a- 
much larger percentage of loss in the millinery trade than in most other 
lines of business, and it is largely for the reason stated. Under the 
operation of the North Carolina rule, every wholesale dealer in milli- 
nery goods, before he gives credit to a married woman engaged in the 
millinery business outside of his own State, must investigate the laws 
ef the State in which the woman resides, in order to ascertain whether 
her contract, although made at his own place of business, will be of 
any validity if he is obliged to sue her to enforce it at her place of 
residence. Such decisions are much to be regretted. They make one 
almost feel that it would be better if every State boundary line within 
the limits of the United States were sponged out, and everything 
leveled to one consolidated government. 


Pustic Heatta: Ricut or HeattH Orricer To Lanp CHOLERA 
Partrents In A Country Town — Power or Town Avtuorities To Pre- 
VENT THEM FROM Berne Lanpep. —Everybody will remember the fuss 
that was made by the inhabitants of Fire Island when the health 
officer of ‘the port of New York, during the cholera panic of last 
year, landed the cholera patients that had come across the ocean on 
the steamer Normannia, and on other steamers of the Hamburg line. 
The whole country remembers the exclamation of protest which went 
up from that little community: — ‘‘ What! Spile our clams?” There 
were, however, some substantial citizens in that community, and the 
little town of Islip even had its local board of health. This board of 
health, or somebody for it, got up a litigation in which the members of 
the board of health were plaintiffs and the Hon. Roswell P. Flower, 
governor of the State of New York, and Dr. William T. Jenkins, 
health officer of the city of New York, were defendants. What they 
were after was an injunction to prevent these officials from making a 
quarantine station for cholera patients of their little town. The first 
decision in the litigation, so far as we yet know, was rendered by Judge 
Cullen, of the Supreme Court of New York, at special term in Suffolk 
County, and is reported in the New York Law Journal for March. As 
near as we can understand it, the learned judge decided that, while the 
beard of health of the town of Islip had the right to prevent cholera 
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patients from being landed, yet the health officer had the right to land 
them. ‘‘I think,’’ said the learned judge, ‘that the plaintiffs can 
maintain this action if the defendants’ acts are without authority of 
law.”’ And he ends his opinion by dismissing the complaint. Unless 
this decision is reversed, the chances are that more of the clams will 
be ‘* spiled”’ before the end of the present season. 


FourtH or Juty Law: LiaBiity For Injuries DISCHARGE OF 
Rockets. —In Wyllie v. Palmer,! the Court of Appeals of New York 
hold that where the dealer in fireworks under a contract with a Fourth 
of July committee ship fireworks to them and send a man and boy to ; 
aid them in discharging such fireworks, and the committee have control I 
of the display, the man and boy acting under their directions; and 
while the man is arranging the set pieces the chairman of the committee 
orders an associate and a boy to discharge certain rockets one of which 
is fired horizontally by the boy, —the vendor of the fireworks is not 
liable because the boy is not his servant but the servant of the ; 
committee. 


147 Alb. L. J.; affm’g s. c. 17 N. Y. Supp. 434. q 
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CORRESPONDENCE. 


“PRECEDENT VERSUS JUSTICE.” 
To the Editors of the American Law Review: 


In the address recently delivered by the Hon. Lyman Trumbull before the 
Illinois State Bar Association, which was published in your valuable paper, that 
gentleman inveighs against the celebrated rule in Shelley’s case as a product of 
the Dark Ages, which was originated without any known reason, and which 
owes its continued existence to that respect which lawyers pay to precedent. 

In another part of his address Mr. Trumbull fixes the brand of condemnation 
upon a system of law which suffers lands to be leased for unlimited periods of 
time, and seeks to fortify his position by appealing to the common law doctrine 
which forbids a citizen to restrict the free alienation of his property for a longer 
period than a life or lives in being and twenty-one years thereafter, which, in 
legal parlance, is called the rule against perpetuities. In giving his approval 
to this last mentioned rule, the learned lawyer has unconsciously justified the 
establishment of the rule in Shelley’s case, and has sanctioned a piece of judge- 
made law which is as flagrant a violation of the principle which requires instru- 
ments to be construed according to the intention of the parties, as the rule in 
Shelley’s case is. 

The rule in Shelley’s case owes its creation in the main to the same consid- 
erations of public policy, that the rule against perpetuities does; and it is but 
one step further in the same direction. Bothrules were devised and enforced 
for the purpose of preventing individuals from placing unwise restrictions on 
the free alienation of property. The rule in Shelley’s case was declared for the 
purpose of preventing such restrictions from being placed upon the alienation of 
property by means of a limitation of the fee by way of contingent remainder to 
the heirs of the grantee of the life estate, in indefinite succession. 

“The rule is not a mean to discover the intention of the grantor or testator; 
but, supposing the intention ascertained, the rule controls it, in so far as it is 
repugnant to public policy, giving effect to the general and legal, rather than to 
the particular and proscribed intent.”’ 

Thus, in the case of a grantto A for life, remainder to A’s heirs in fee simple, 
*<the person making such a limitation has in his mind two intentions which are 
legally in conflict: one is to give the ancestor only a life estate, the other, to 
limit the land to his heirs, collectively, and in indefinite succession. These 
two intents cannot stand together without more or less mischief to the public 
welfare; and the rule prevails simply to subordinate the particular, and appar- 
ently less important design, of limiting the ancestor’s interest to a life estate, 


to the more comprehensive and probably preferred purpose, of transmitting the 
inheritance in the manner indicated.”’ 
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In the case supposed, it is manifest that the grantor is not influenced by a 
personal regard for A’s heirs, because it will not be known who they are until 
after A’s death, but that his object is rather to prevent the alienation of the 
remainder during the period of A’s life, in the interest of unknown persons 
whose identity in some instances may not become fixed for a generation. If 
the law were to give effect to such an intent, A would have merely a life estate 
of comparatively little value, owing to the uncertainty of its duration; the 
property in most instances would suffer for the want of substantial and per- 
manent improvements, as a life tenant is usually unwilling to put such improve- 
ments upon property that he may have to surrender at any moment; and the 
remainder would be inalienable during A’s life, to the great detriment of the 
public interests. The law will not give effect to such an intent; but, in order 
that the grant may have effect, it gives the fee simple to A, and thus practically 
gives effect to all the grantor’s wishes, except in respect to the non-alienation 
of the estate. If the grantor had limited the life estate to A, and the fee to 
some certain person or persons, the law would have given effect to his whole 
intent. At the time the rule in Shelley’s case was established, the judiciary 
was much more enlightened than parliament, and it accomplished reforms by 
judicial legislation which could not then have been obtained from parliament, 
owing to the preponderating influence of the aristocratic element of that body, 
who had become invested with the great bulk of the real property by virtue of 
royal grant, and sought to keep it in the possession of their own class by 
means of the law of primogeniture and the law of entail, and by limiting estates 
in the way it was attempted in Shelley’s case. The judges who sat in Shelley’s 
case manifested that same enlightened regard for the public good, and the 
same contempt for precedent and the proper limits of their authority, which is 
sometimes recommended to the judges of our owntimes. They boldly ignored 
the rule that requires instruments to be construed according to the intention 
of the parties, and established a new rule for the devolution of property, such 
only as the legislative branch might properly have done. 

The rule in Shelley’s case has not been without strong advocates in compar- 
atively modern times, and among them is to be found no less a personage than 
Mr. Justice Blackstone. In the famous argument made by this great lawyer in 
Perrin v. Blake,! he approves the policy of the rule, and declares that it was 
originated in order to facilitate the alienation of land and to throw it back into 
commerce one generation sooner than if the ancestor were regarded as only a 
tenant for life and the heir as the purchaser of the inheritance; and that in his 
opinion, those constructions of law, which tend to facilitate the sale and cir- 
culation of property in a free and commercial country, and which make it mure 
liable to the debts of the visible and apparent owner, who derives a great credit 
from that ownership, are founded upon principles of public policy, altogether 
as open and enlarged as those which favor the accumulations of estates in pri- 
vate families, by fettering inheritances till the full age of posterity yet unborn, 
and which may not be born for half a century. 

It is true that the judges who sat in Shelley’s case did ignore the intention of 
the parties, but the same thing may be said of the judges who established the 
rule against perpetuities, the rule against penalties, and that against contracts 
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in restraint of trade; but it has become a part of the English Common Law, and 
was a part of it when it was adopted by the States of the Union, and, in my 
opinion, the Supreme Court of Illinois had no more right to give effect to the 
jntention of the grantor in the deed referred to by Mr. Trumbull, than it had to 
enforce the payment of a promissory note given in consideration of the commis- 
sion of afelony. Looking at the matter from the stand-point of expediency, it 
seems to the writer that the evils which flow from long leaseholds, are mild 
when compared with the evils at which the rule in Shelley’s case was leveled, 


R. H. 
JACKSONVILLE, FLa. 
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BOOK REVIEWS. 


THE ROAD AND THE ROADSIDE.—By BURTON WILLIS POTTER, M. A. Third Edition. 
Revised and enlarged. Boston: Little, Brown & Company. 1893. pp. 250 and xix. 
Price, $1.50. 

The former editions of this book were published in 1886 and 1887. The 
author has now made quite extensive additions to several of the original chap- 
ters and has added seven new chapters on subjects of general interest concern- 
ing highways. He dedicates this edition of the book to Col. Albert A. Pope, of 
Boston, ‘‘ through whose influence largely the last Congress appropriated ten 
thousand dollars to enable the Secretary of Agriculture to make inquiries in 
regard to the best method of road management throughout the United States, 
to make investigations in regard to the best method of road making, to prepare 
publications on this subject suitable for distribution, and to enable him to assist 
the agricultural colleges and experimental stations in disseminating information 
on this subject.” 

We may add that Col. Pope has been made chairman of the Massachusetts 
Board of Commissioners of Highways; and that much of the new material 
which appears in this edition of the book is made up of extracts from’ Col. 
Pope’s addresses. The book treats of the following topics in separate chapters 
upon each of them: The history, importance and significance of roads; their 
location and construction; repairs; laws relating to the laying out of ways; 
as to repairs; guide posts, drinking troughs and fountains; shade trees, 
parks and commons; public use of highways; the law of the road; eques- 
trians and pedestrians; omnibuses, stages and horse cars; purposes for which 
highways may be used; the use of highways by adjoining owners; private ways; 
things one should not do; footpaths within and without the roadside; enjoyment 
of the road; sidewalks and crosswalks; bicycles and tricycles; street railways ; 
crossways of highways and railroads; boundaries and electric poles and wires; 
bridges, sewers and ferries; highways officers; the control and maintenance of 
good roads; value and importance of good roads. 

The law relating to the subjects treated of is stated in a readable way, 
though numerous decisions are referred to in foot notes, The book is a pleasant 
and readable one throughout. To one specially interested in the subject, the 
book will be thoroughly interesting and profitable reading. 


Law OF INTEREST.— Principles of the Law of Interest as applied by courts of law and 
equity in the United States and Great Britain; and the text of the general interest 
statutes in force in the United States, Great Britain and the Dominion of Canada. By 
SIDNEY PERLEY, of the Massachusetts Bar. Boston: Published by George B. Reed, 
law publisher. 1893. pp. 433 and xiii. 


The author in his preface says that nearly seven thousand decisions are cited, 
and that these comprise all the cases of value that have been decided to the 
tame of the examination of the proof-sheets. He further says he has the sat- 
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isfaction of knowing that he has endeavored to do his work well, and that he 
trusts that it will be useful to the bar. The preface is dated at Salem, Mass. 
The scope of the work is best shown by the chapter headings, which are as 
follows:— 
Chapter I. Definition and history of interest. 
II. Contractual interest. 
III. Interest allowed as damages. 
IV. How interest is barred. 
V. Rate of interest. 
VI. Compound interest. 
VII. Partial payments. 
VIII. Pleading and practice 
IX. Conflict of laws. 
X. Usury. 
XI. Interest in equity. 


XII. Effect of statute of limitations upon interesi. 
XIII. Interest statutes. 


The cases cited are referred to by book and page and the year of the decision 
without the names of the parties. We think this is a mistake in a book in- 
tended solely for the use of the profession. It is true that the names take up 
some space, but as the notes run across the page, the names when only one 
case is cited in a note would merely fill out the line. Lawyers generally like to 
have the names of the cases referred to. They know cases by their names and 
not by book and page. Besides if it was desirable to save space this might 
well have been done in the chapter giving interest statutes, by a proper con- 
densation and selection, as these statutes as printed occupy a little more than 
a hundred pages. Of course there being no names of cases there is no table of 
cases, 

The book in form and style seems to be more like a digest than a treatise. 
The statements of laws are condensed in form, and the citations are well dis- 
tributed, and not turned in by the bucketful in support of some general propo- 
sition which needs no support at all, as is the case with some law books of the 
present day. The author has evidently spent much labor upon this book. It 
has evident marks of care and accuracy throughout. It doubtless contains all 
the law of the subject. There is no other book upon interest and usury that is 
to be compared with it for completeness. 


The book is well printed on good paper, and 1s well bound in law sheep. 


ABNORMAL MAN. — Being Essays on Education and Crime and Reiated Subjects, with digests 
of literature and a bibliography. By ARTHUR MACDONALD, specialist in the Bureau of 


Education. Bureau of Education. Circular of Information No. 4, 1893. Washington: 
Government Printing Office. 1893. pp. 445. 


In the last number of the Review we commended Dr. Arthur MacDonald’s 
work upon Criminology. Now we have an official publication by the Bureau of 
Education of his work upon Abnormal Man. This is an important and inter- 
esting contribution. The Commissioner of Education in his letter transmitting 
the work to the Secretary of the Interior says: ‘‘I have the honor to submit 
herewith for printing a circular of information on tne subject of ‘ Abnormal 
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Man,’ the same being a discussion of education and crime, together with some 
account of the literature of the subject, prepared by Dr. Arthur MacDonald, 
the specialist in this bureau engaged in investigating the subject of education 
as a means of preventing crime and pauperism. To throw light upon any given 
subject it is necessary first to take account of its facts and in the next place to 
consider these in their relations to the facts of all other provinces. Crime and 
pauperism have to be studied with reference to drunkenness, the use of opium, 
insanity and other nervous diseases, idiocy, genius, suicide, the collection of 
people in the slums of cities, etc. No one can tell in advance the quarter from 
which the most important discoveries will come. This epoch is characterized 
by the growth of cities. Peculiar problems arise, and no one of these problems 
is more important than that of dealing with the population consisting of the 
three weakling classes — the criminals, the paupers and the insane. For the 
weaklings tend to collect by themselves and form slums wherein the educative 
influence of the family and social life is all-powerful to continue the youth in 
the same lines of unthrift and crime which his parents have followed. Hence 
the importance in our time of educational treatises which, like the one here- 
with transmitted, deal with the management of the abnormal classes of society.” 
The chapter headings of this work are as follows:— 


Chapter 1. Education and crime. 

2. Criminology. 

8. Criminal sociology. 

4. Alcoholism. 

5. Insanity and genius. 

6. Sociological, ethical, and charitological literature. 

7. The twenty-first annual congress of the National Prison Associa- 
tion. 

8. Bibliography: 1. Education in relation to abnormal conditions. 
2. Genius. 3. Insanity, idiocy, imbecility, cretinism, feeble- 
mindedness, etc. 4. Social pathology. 


The bibliography is very important and occupies two hundred closely printed 
pages. Of this the author says in his preface: The bibliography has been made 
from a selection of a large number of titles. As far as the author is aware, no 
such bibliography exists in any language, and it is hoped, therefore, that it may 
serve those who especially desire to make independent study of any phase of 
the subject.” 

There are in the body of the work careful digests of the more important books 
upon the subjects discussed. In regard to these the author says: ‘‘In the 
digests of literature the endeavor has been to select some of the leading Euro- 
pean specialists to the different schools of thought and give the substance of 
their ideas. In doing this the writer has temporarily taken the point of view of 
the author of each work, avoiding criticism, so that the reader may gain a clear 
insight into the spirit and scope of the book reviewed.” 

In regard to education as a remedy for crime the author says: “ As is fre- 
quently referred to or suggested in the essays, education in its relation to the 
different forms of abnormality is regarded by the author as aremedy. While 
certain forms of abnormality as genius and talent are desirable, the large number, 
such as criminality, pauperism, insanity, etc., are not. One of the main objects 
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of education is to eradicate, or at least modify or correct, unfavorable tendencies 
in mind, will and body. The vital relation of education therefore to these — 
social evils is evident. But the reader may inquire, why not treat more of edu- 
cation, the remedy, than of these evils, which constitute a social disease? This 
indicates a mistake that is too often made; it is to experiment with a remedy 
before the cause of a troubie has been thoroughly considered. It is true that 
it may be impossible to determine the real cause, but this is no excuse for 
omitting the search for a cause, since negative results will avoid false applica- 
tions of the remedy and be of great service in subsequent inquiry.” 


FINcu’s INSURANCE DIGEST.— Digest of Insurance Cases, embracing the Decisions of the 

Supreme and Circuit Courts of the United States, of the Supreme and Appellate Courts 
of the various States and Foreign Countries upon disputed points in Fire, Life, Marine, 
Accident and Assessment Insurance, and affecting Fraternal Benefit Orders, Reference 
to Annotated Insurance Cases, etc., for the year ending October 31, 188. By JOHN A. 
FINCH, of the Indianapolis Bar. Indianapolis: Rough Notes Company. 1893. 


It has been the custom of the enterprising publishers of Rough Notes to 
issue a digest of the important decisions of insurance cases each year, and 
the work entitled above is their production for 1892. It contains about 200 
pages, exclusive of index, and digests about 1,000 cases of special importance, 
decided last year. These little books have proven very useful as statements of 
the present condition of the law of insurance; and the full set makes a very 
valuable collection of cases bearing on this branch of the law. 


PATENTABLE INVENTION. — By EDWARD S. RENWICK, Civil and Mechanical Engineer, and 
Expert in Patent Causes. Rochester, N. Y: The Lawyers Co-Operative Publishing 
Company. 1893. 

Probably there is no writer in the United States more competent to treat the 
subject of what constitutes a patentable invention than Mr. Renwick, who, for 
more than forty years, has been an expert in patent causes. The author has 
succeeded in presenting a happy combination of legal and mechanical principles 
involved in the construction of patents, and has given us a work of such sim- 
plicity as to enable it to be readily understood by any intelligent inventor or 
patent solicitor. The objection heretofore presented against works on 
** Patents ’’ is that their authors, while good lawyers, are not practical mechan- 
ical experts, and are, therefore, unable to present properly the spirit of this 
branch of the law. 

The author has attempted to reconcile the conflicting doctrines of the Federal. 
courts; and he foresees the danger likely to present itself in the diverse rulings 
of the new appellate tribunals. Part I. is devoted to a thorough discussion of 
what constitutes a ‘‘ Patentable Invention;”’ Part IL. treats of ‘‘ Inventions: 


Patentable by Law,’’ and Part III. describes an ‘‘ Invention Patentable in # 
Re-issue Patent.”’ 


